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Enclosed please  find die  recommenda tion of Adminis tra tive  Law Judge  lane  Rodda . The
recommendation has  been filed in the  form of an Opinion and Order on:

TUCS ON ELECTRIC P OWER COMP ANY
(2016 RENEWABLE ENERGY S TANDARD IMP LEMENTATION P LAN/RATES )

Pursuant to A.A.C. R14-3-1 l0(B), you may file  exceptions  to the  recommenda tion of the
Adminis tra tive  Law Judge  by filing an origina l and thirteen (13) copies  of the  exceptions  with the
Commission's  Docke t Control a t the  address  lis ted be low by 4:00 p.m. on or be fore :

OCTOBER 17, 2016

The  e nclos e d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Administra tive  Law Judge to the  Commissioners . Considera tion of this  matter has te nta tive lybeen
scheduled for the  Commission's  Open Meeting to be  he ld on:

OCTOBER 27, 2016 AND OCTOBER 28, 2016

For more  informa tion, you may contact Docke t Control a t (602) 542-3477 or the  Hea ring
Divis ion a t (602) 542-4250. For informa tion a bout the  Ope n Me e ting, conta ct the  Exe cutive
Dire ctor's  Office  a t (602) 542-3931.

Arizona Corporation Commission
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This document is available in alternative formats by contacting Shaylin Bernal, ADA Coordinator, voice
phone number 602-542-3931, E-mail SABernal@azcc.gov.
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On this  7th da y of Octobe r, 2016, the  following docume nt wa s  file d with Docke t Control a s  a
Recommended Opinion and Orde r from the  Hea ring Divis ion, and copies  of the  document were
mailed on behalf of the  Hearing Division to the  following who have not consented to email service .
On th is  da te  or a s  s oon a s  pos s ib le  the re a fte r, the  Commis s ion 's  e Docke t progra m will
a utoma tica lly e ma il a  link to the  file d docume nt to the  following who ha ve  conse nte d to e ma il
se rvice .

Michae l W. Pa tten
Jason D. Gellman
S ne ll & Wilme r LLP
One Arizona  Center
400 East Van Buren Street
Phoenix, AZ 85004
Attorneys  for UNSE
mpatjcen@swlaw.corn
bg:arroll@tep.com
jhoward@swlaw.com
docke t@swlaw.com
Cons ented to Service  by Email

Lawrence  V. Robertson, J r.
P .O. Box 1448
Tubac, AZ 85646
Attorne y for Noble  Solutions
And S AHBA

Meghan H. Grave l
Osborn Maledon, PA
2929 N. Centra l Ave ., Suite  2100
Phoenix, AZ 85012
Attorne ys  for AIC
mgrabel@omla_vvcom
Cons ented to Service  by Email

Danie l W. Pozefsky, Chie f Counse l
RUCO
1 l10 West Washington, Suite  220
Phoenix, AZ 85007

Gary Yaquinto, P re s ident & CEO
Arizona  Inves tment Council
2100 N. Centra l Ave ., Suite  210
Phoenix, AZ 85004
gyaq.uinto@arizonaic.org
Consent_e_d to Service  b_y Email

Barbara  LaWa11, Pima County Attorney
Charles  Wesse lhoft, Deputy County Attorney
P IMA COUNTY ATTORNEYS  OFFICE
32 North Stone  Avenue, Suite  2100
Tucson, AZ 85701
Charles.Wesse1hoft@pcao.pima.gov
Cons ented to Service  by Email

Court S . Rich
Rose  Law Group PC
7144 E. Ste tson Dr., Suite  300
Scottsda le , AZ 85251
Attorne y for TAS C & EFCA

C. Webb Crocke tt
Pa trick J . Black
FENNEMORE CRAIG, P .C.
2394 East Camelback Road, Suite  600
Phoenix, AZ 85016
Attorneys  for Freeport and AECC
wcro_cket@fc1aw.com
pbla ck@fcla w.com
Cons ented to Service  by Email

Timothy M. Hoga n
Arizona  Cente r for Law in the  Public Inte res t
514 West Roosevelt St.
Phoenix, AZ 85003
Attorne y for Vote  S ola r, ACAA, WRA and
SWEEP
thogan@aclpi.org
Cons ented to Service  by Email

Nichola s  J . Enoch
Jarre tt J . Haskovek
Emily A. Torna be ne
Lubin & Enoch, P C
349 North Fotuth Avenue
Phoenix, AZ 85003
Attorne ys  for IBEW Loca l 1116

Rick Gillia m
Director of Research and Ana lys is
The  Vote  Sola r Initia tive
1120 Pearl Street, Suite  200
Boulde r, CO 80302
rick@votesolar._org
Cons ented to Service  by Email
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Bria na  KoborNote  S ola r
Program Director .- DG Regula tory Policy
360 22"d Street, Suite 730
Oakland, CA 94612

Cons ented to Service  by Email

Steven W. Chriss
Senior Manager, Energy Regula tory Analysis
Wal-Mart S tore s , Inc.
2011 S.E. 10th Street
Be ntonville , AR 72716-0550

Micha e l Hia tt
S ta ff Attorney
Ea rthjus tice  Rocky Mounta in Office
633 17"' Street, Suite  1600
Denver, CO 80202
mhia tt@earthjus tice .0rg
Cons ented to S e rvice  by Ema il

Ke n Wils on
Western Resource Advocates
2260 Baseline  Road, Suite  200
Boulde r, CO 80302

Jeff Schlegel
SWEEP Arizona Representa tive
1167 W. Samalayuca  Dr.
Tucson, AZ 85704-3224

Cra ig A. Ma rks
Cra ig A. Ma rks , PLC
10645 n. Ta tum Blvd.
Suite  200-676
Phoenix, AZ 85028
Attorne y for AURA

Cons ented to Service  by Email

Elle n Zucke rma n
SWEEP Senior Associa tion
1627 Oa k Vie w Ave .
Kens ington, CA 94707

Thomas A. Loquvam
Pinnacle  West Capita l Corpora tion
P.O. Box 53999, MS 8695
Phoenix, AZ 85072
Thomas.Loquvam@pinnaclewest.com
Cons ented to Service  by Email

Cynthia  Zwick
Exe cutive  Dire ctor
Arizona  Community Action Associa tion
2700 n. 3rd St., Suite  3040
Phoenix, AZ 85004

Ke vin He nge hold
Energy Program Director
Arizona  Community Action Associa tion
2700 n. 3l'd St., Suite  3040
Phoenix, AZ 85004Ke y' A. Ca me s

Arizona  Public Service  Company
P.O. Box 53072, MS 9712
Phoenix, AZ 85072-3999
Kerri.Cames@aps.com
Cons ented to Service  by Email

Brya n Lovitt
3301 West Cinnamon Drive
Tucson, AZ 85741

Tra vis  Ritchie
S ie rra  Club Environmenta l Law Program
85 Second Street, 2nd Floor
San Francisco, CA 94105
Travis.rit_chie@sierracl4b.org
Cons ented to Service  by Email

Ke vin M. Koch
PO Box 42103
Tucson, AZ 85733

Scott Wakefie ld
Hie nton & Curry, P LLC
5045 N. 12th Street, Suite 110
Phoenix, AZ 85014
Attorne y for Wa l-Ma rt

Karen White
139 Barnes  Drive
Suite  1
Tynda ll Air Force  Base , FL 3240 l
Attorney for the  Department of Defense

Kyle  J . S mith
9275 Gunston Road (JALS RL/IP)
Suite  1300
Fort Be lvoir, VA 22060
Attorney for the  Department of Defense
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Jeffrey W. Crockett
CROCKET LAW GROUP  P LLC
2198 E. Camelback Road, Suite  305
Phoenix, AZ 85016
Attorney for Tucson Meadows LLC

Greg Patterson
Munge r Cha dwick
916 West Adams, Suite  3
Phoenix, AZ 85007
Attorne ys for AZ
Allia nce

Compe titive Power

Bruce  Plank
2958 N St. Augustine P1
Tucson, AZ 85712

CORP ORATION
Garry D. Hays
Law Offices  of Gary D. Hays , PC
2198 E. Camelback Road, Suite  305
Phoenix, AZ 85016
Atto rne y fo r Arizona  S o la r De p loyme n t
Allia nce

Janice  Alward, Chie f Counse l
Le ga l Divis ion
ARIZO NA
COMMIS S ION
1200 W. Washington Street
Phoenix, Arizona  85007
rmitchel1@azcc.gov
wvanc1eve@azcc.gov
ctitzs immons@azcc.gov
1egaldiv@azcc.gov
Cons ented to Service  by EmailLoren Unger

Rose  Law Group PC
7144 E. Ste tson Dr., Suite  300
Scottsdale , AZ 85251
Attorne ys  for SOLON

By: I M,QIMM
Rebecca Tillman
Assistant to Jane Ronda
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IN THE MATTER OF THE AP P LICATION OF
TUCS ON ELECTRIC P OWER COMP ANY FOR
THE ES TABLIS HMENT OF J US T AND
REAS ONABLE RATES  AND CHARGES
DES IGNED TO REALIZE A REAS ONABLE RATE
OF RETURN ON THE FAIR VALUE OF THE
P ROP ERTIES  OF TUCS ON ELECTRIC P OWER
COMP ANY DEVOTED TO ITS  OP ERATIONS
THROUGHOUT THE S TATE OF ARIZONA AND
FOR RELATED AP P ROVALS .

BE F O RE  THE  ARIZO NA CO RP O RATIO N CO MMIS S IO N

DOUG LITTLE .- Cha irma n
BOB S TUMP
BOB BURNS
TOM FORES E
ANDY TO BIN

IN THE MATTER OF THE AP P LICATION OF
TUCS ON ELECTRIC P OWER COMP ANY FOR
AP P ROVAL OF ITS  2016 RENEWABLE ENERGY
S TANDARD IMP LEMENTATION P LAN.

DOCKET no. E-01933A_15_0239

DOCKET No. E-01933A-15-0322

DECIS ION n o .

O P INIO N AND O RDE R

April 5-7, 2016

Tucson, Arizona

Ja.ne L. Rodda

Mr. Micha e l W. P a tte n ,  S NELL & WILMER,
LLP, and Mr. Bradley S . Ca rroll, Tucson Electric
P owe r Compa ny, for Tucs on  Ele ctric  P owe r
Company,

Mr. Court s . Rich, ROS E LAW GROUP , P C Mr.
J e ffre y I.  S h in d e r a n d  Mr.  R ich a rd  Le vin e ,
CONS TANTINE CANNON, LLP , fo r Ene rgy
Freedom Coa lition of America ,

Mr. Da nie l W. P oze fsky, Chie f Counse l, for the
Re s ide ntia l Utility Consume r Office ,

Mr.  Th o m a s  Lo q u va m ,  P INNAC LE  W E S T
C AP ITAL C O R P  LAW  DE P AR TME NT,  fo r
Arizona  Public Service  Company, and

1

2 COMMIS S IONERS

3

4

5

6

7

8

9

10

11

12

13

14

15 DATE OF HEARING:

16  P LACE OF HEARING:

1 7  ADMINIS TRATIVE  LAW J UDGE :

18  AP P EARANCES :

19

20

21

22

23

24

25

26

27

28

Mr. Brian E. Smith and Mr. Wesley C. Van Cleve ,
S ta ff Attorne ys , Arizona Corpora tion
Commis s ion , Le ga l Divis ion , for the  Utilitie s
Divis ion.

S:\Jane\TEP\REST\20l6 Plan\Community Solar O&O.docx l
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BY THE COMMISSION:1

2 =l= * * * * * * * * *

3 Having considered the  entire  record here in and being fully advised in the  premises, the  Arizona

4 Corpora tion Commiss ion ("Commiss ion") finds , conclude s , a nd orde rs  dirt:

5

6

FINDING S  O F FACT

Procedura l His torv

7 1. On July 1, 2015, in Docke t No. E-01933A-15-0239, Tucson Electric Power Company

8 ("TEP " or "Compa ny") file d with the  Commis s ion its  2016 Re ne wa ble  Ene rgy S ta nda rd a nd Ta riff

9  ("RE S T") Imp le me n ta tio n  P la n  ("P la n " o r "2 0 1 6  RE S T P la n ") in  co mp lia n ce  with  Arizo n a

10 Adminis tra tive  Code  ("A.A.C.") R14-2-1801 e t s e q. ("RES T Rule s ").

On Nove mbe r 5, 2015, in Docke t No. E-01933A-15-0322, TEP  file d a n Applica tion11 2.

12 with the  Commiss ion for a  ra te  increa se  ("Ra te  Case").

13 3. Inte rve ntion in the  2016 RES T P la n docke t wa s  gra nte d to the  Re s ide ntia l Utility

14 Cons ume r Office  ("RUCO") on Octobe r 15, 2015, to  the  Ene rgy Fre e dom Coa lition of Ame rica

15 ("EFCA") on November 2, 2015; and to Arizona  Public Se rvice  Company ("APS") on April 1, 2016.

4.16 Inte rve ntion in the  Ra te  Ca s e  ha s  be e n gra nte d to RUCO, P ima  County, Fre e port

17  Mine ra ls  Compa ny a nd Arizona ns  for Ele ctric  Choice  a nd Compe tition  (colle ctive ly "AECC"),

18 Inte rna tiona l Brothe rhood of Electrica l Worke rs  Loca l 1116, Noble  Americas  Ene rgy Solutions , LLC

19 ("Noble  S olutions "), Arizona  Inve s tme nt Council, Vote  S ola r, S ie rra  Club, The  Allia nce  for S ola r

20 Choice , AP S , the  Arizona  S ola r Ene rgy Indus trie s  As s ocia tion, the  Arizona  Utilitie s  Ra te pa ye rs

21 Allia nce , Wa l-Ma rt S tore s , Inc., We s te rn Re s ource  Advoca te s , the  S outhwe s t Ene rgy Efficie ncy

22 Project, Arizona Community Action Association, Solon, Arizona Competitive Power Alliance, the

23 Department of Defense, the Southern Arizona Home Builders Association, Tucson Meadows, LLC,

24 Arizona Solar Deployment Alliance, and the following individuals: Kevin Koch, Bryan Lovitt and

25 Bruce Plenk.

26 5. On November 6, 2015, RUCO filed Comments in support of TEP's 2016 REST Plan.

27 6. On November 14, 2015, EFCA requested a Procedural Conference and schedule for a

28 formal evidentiary hearing on TEP's 2016 REST Plan related to TEP's proposal to expand its utility-

2 DECIS ION NO.
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1

2

3

4

5

owned dis tributed genera tion program ("TEP-owned Rooftop Sola r Program" a lso known as  "TORS")

tha t was  approved a s  pa rt of the  Company's  2015 REST P lan.' The  Comlniss ion's  Utilitie s  Divis ion

("S ta ff") filed a  Response  to ERICA's  Motion on November 24, 2016; and TEP filed a  Response  in

Oppos ition on Nove mbe r 25, 2015. On De ce mbe r 1, 2015, EFCA file d a  Re ply in S upport of its

Motion.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

7. By P roce dura l Orde r da te d De ce mbe r 4, 2015, a  P roce dura l Confe re nce  wa s  s e t for

De ce mbe r 17, 2015, for the  purpos e  of dis cus s ing ERICA's  Motion. The  P roce dura l Confe re nce

commenced as  scheduled, with TEP, EFCA, RUCO and Staff appearing through counsel.

TEP argued tha t ERICA's  motion interfered with the  Commiss ion's  e fficient process ing

of applica tions , was  pre judicia l and a  "de lay tactic" to dis rupt approva l of TEP 's  2016 REST P lan by

January 1, 2016. TEP submitted tha t the  appropria te  and efficient process  would be  to: proceed with a

S ta ff Re port a nd P ropos e d Orde r on the  2016 RES T P la n, a llow the  pa rtie s  to file  comme nts  or

exceptions , Commiss ion cons idera tion of the  matte r a t Open Meeting, and the  Commiss ion decides  if

an evidentia ry hea ring is  needed a s  pa rt of the  Open Mee ting proces s . EFCA a rgued tha t TEP  was

a ttempting to avoid s crutiny of its  TORS program. In addition to its  a s s e rtions  conce rning the  TORS

program, a t the  Procedura l Conference  EFCA ra ised s imila r concerns  surrounding TEP 's  proposa l for

a  Res identia l Community Sola r Program ("RCS") Mat was  a lso be ing proposed as  part of TEP 's  2016

RES T P la n.2 S ta ff s upporte d a  he a ring ba s e d on due  proce s s  conce rns , a nd s ugge s te d tha t the

Commiss ion could carve out the TORS and RCS proposals  for hearing in order to address  the remainder

of TEP's  2016 REST Plan sooner.3 Staff asserted that the TORS Program could be evaluated as  part of

the  pending Ra te  Cas e . RUCO propos ed tha t any hea ring be  he ld in conjunction with TEP 's  pending

Ra te  Cas e  for reas ons  ofjudicia l e fiiciency.4

23

24

25

26

27

28

1 Decision No. 74884 (December 3 I, 2014). The Commission approved a Utility-Owned Distributed Generation ("UODG")
proposal as a pilot program with a limit on expenditures of $10 million. In the 2016 REST Plan, TEP proposes to expand
the UODG budget to $15 million. The term UDOG has been replaced by TORS.
2 Under the proposed RCS, TEP would own larger-scale solar projects, not located on customer premises, to provide
customers with solar energy. See 2016 REST Plan at 10 attached to Application. TEP included the RCS in response to a
requirement in Decision No. 74884 that TEP include in its 2016 Plan an analysis of larger scale distributed generation
options.
3 Staff no longer supported addressing TORS as part of the pending rate case.
4 During the Procedural Conference, Staff requested that EFCA reduce its concerns with the RCS to writing and tile them
with the Commission to allow Staff to better evaluation them and formulate a recommendation. On December 21, 2015,
EFCA filed a "Response to Staff Request."

8.

3 DECIS ION NO.
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1 9. On December 30, 2015, S ta ff filed a  Supplementa l Response  to ECFA's  Motion. Afte r

2 reviewing EFCA's  December 21, 2015 Response , S ta ff agreed tha t issues  of fact re la ting to the  RCS

3 warranted a  hearing, and supported evaluating both the  proposed TORS and RCS in the  context of an

4 e vide ntia ry he a ring.

5 10. By P roce dura l Orde r da te d J a nua ry 6, 2016, the  2016 RES T P la n wa s  s e t for a n

6 evidentia ry hearing to commence  April 5, 2016.5 It was  de te rmined tha t the  TORS and RCS programs

7 would not be  ca rve d-out of the  2016 RES T P la n in orde r to pe rmit the  Commiss ion to cons ide r the

8 proposed 2016 REST P lan a s  a  whole .

9 11. On Fe brua ry 12, 2016, TEP  file d the  Dire ct Te s timony of Ca rmine  Tillma n a nd Cra ig

10 J one s .

11 12. On Fe brua ry 23, 2016, TEP  file d a ffida vits  tha t indica te  it ha d provide d notice  of the

12 2016 REST Plan hearing to cus tomers  as  a  bill inse rt mailed be tween January 22, 2016 and February

13 19, 2016, and by publica tion in the  Arizona  Da ily S ta r on February 2, 2016.

14 13. On Ma rch 11, 2016, RUCO file d the  Dire ct Te s timony of Lon Hube r; EFCA file d the

15 Direct Testimony of R. Thomas Beach, Charles  J . Cicche tti, and David W. DeRamus, PhD,6 and Staff

16 file d the  Dire ct Te s timony of Robe rt G. Gra y.

17 14. On March 28, 2016, TEP filed the  Rebutta l Tes timony of Mr. Tilghman, Mr. Jones  and

18 Robe rt Ya rd le y, J r.; RUCO file d  the  Re s pons ive  Te s timony of Mr. Hube r; a nd  S ta ff file d  the

19 Re s pons ive  Te s timony of Mr. Gra y.

20 15. On Ma rch 30, 2016, EFCA file d die  Re spons ive  Te s timony of Mr. Cicche tti a nd Dr.

21 DeRamus.

22 16. On Ma rch  31 , 2016, TEP  tile d  a  Motion  to  Bifurca te  a nd  to  Cons olida te  ("TEP

23 Motion"). Be ca use  the re  wa s  no oppos ition to the  portions  of the  2016 REST P la n not involving the

24 TORS and RCS programs, TEP sought to bifurca te  the  TORS and RCS programs from the  res t of the

25 2016 RES T P la n, a nd propos e d tha t S ta ff pre pa re  a  S ta ff Re port a nd Orde r for Commis s ion

26 cons ide ra tion on the  uncontes ted portions  of the  2016 REST P lan (including the  2016 budge t, REST

27

28

5 The Rate Case has been set for hearing to commence on September 1, 2016.
6 On March 30, 2016, EFCA filed a  Notice of Erra ta , a ttaching a  revised and clean copy of a  Table to the Direct Tes timony
of Mr. Beach.

4 DECISION no.
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1 surcharge and surcharge caps).7 TEP proposed that the TORS and RCS programs be consolidated with

2 the  pending TEP Ra te  Case . Unde r TEP 's  proposa l, the  focus  of the  April 5, 2016, hea ring would be

3 on whe the r community s ola r progra ms  could be  us e d to me e t the  Dis tribute d Ge ne ra tion ("DG")

4 requirements  in the  REST Rule s . S ta ff and RUCO supported TEP 's  Motion.

5 On March 31, 2016, EFCA filed an Opposition to the  TEP Motion. EFCA s ta ted tha t it

6 did not oppose  the  reques t tha t S ta ff prepa re  an Order on the  uncontes ted portion of the  2016 REST

7 P lan, but opposed TEP 's  reques t to limit the  scope  of the  April 5th hea ring to whe the r the  RCS could

8 be considered DG under the  REST Rules. EFCA viewed TEP's request as an a ttempt to confirm TEP's

9 role  a s  the  monopoly provide r of community sola r without address ing ERICA's  a llega tions  of the  anti-

10 compe titive  impa ct of the  RCS  proposa l.

l l 18. TEP, EFCA, RUCO, APS and Sta ff participa ted in a  te lephonic procedura l conference

12 on April 1, 2016, to dis cus s  TEP 's  Motion. All a gre e d tha t it wa s  in the  public inte re s t for S ta ff to

13 prepare an Order for the Commission on the non-TORS and non-RCS portions of the 2016 REST Plans

14 EFCA argued tha t the  April 5, 2016 hearing should address  a ll face ts  of the  TORS and RCS programs

15 tha t have  been addressed in pre-filed tes timony. Staff and TEP argued tha t because  the  RCS program

16 involves a  tariffed ra te , the  Rate  Case  was the  appropria te  venue to consider that program.

17 19. Afte r hea ring from the  pa rtie s , it was  de te rmined tha t the  April 5, 2016 hea ring would

18 cons ide r a ll of the  is s ue s  a nd re comme nda tions  ra is e d in the  pre -file d te s timony. The  ma tte r of

19 consolida tion was  taken unde r advisement. By Procedura l Orde r da ted April 6, 2016, the  Ra te  Case

20 a nd 2016 RES T P la n docke ts  we re  cons olida te d s o tha t if, a s  a  re s ult of the  April he a ring, it is

21 determined tha t the  TORS expansion and RCS are  in the  public inte rest, the  specifics  of the  ta riff and

22 ra te  will be  considered as  part of the  Rate  Case .9

23 20. The  hea ring convened on April 5, 2016, be fore  a  duly authorized Adminis tra tive  Law

24 Judge , a nd continue d on April 6, 2016 a nd April 7, 2016. Mr. Tilghma n, Mr. Jone s , a nd Mr. Ya rdle y

1 7 .

2 5

2 6

2 7

2 8

7 Neither the proposed TORS expansion nor proposed RCS program affect the REST budget or surcharge.
8 The Commission approved the Staff Order on the 2016 REST Plan (minus the TORS and RCS programs) in Decision No.
75560 (May 13, 2016).
9 Thus, the parties to the Rate Case docket were put on notice that in the event the Commission determines that it is in the
public interest that the RCS program should qualify for the DG carve out under the REST Rules, the RCS tariff and rate
will be considered and set in the Rate Case proceeding. In the event the Commission determines that the RCS is not in the
public interest, there would be no need to determine the RCS rate in the Rate Case.

5 DECIS ION NO.
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1 te s tifie d for TEP , Mr. Cicche tti,  Mr. Be a ch a nd Dr. De Ra m us  te s tifie d for EFCA, Mr. Hube r te s tifie d

2 for RUCO, a nd Mr. Gra y te s tifie d for S ta ff. S e ve n me mbe rs  of the  public a ppe a re d a t the  be ginning of

3

4 a dvis e m e nt pe nding the  filing  of Clos ing Brie fs  a nd the  is s ua nce  of a  Re com m e nde d Opinion a nd

5 Orde r.

6 21 I

7 S ta ff"

On J une  10, 2016, Initia l Clos ing Brie fs  we re  file d by TEP , RUCO, EFCA, AP S , a nd

22. On J une  24, 2016, Re ply Brie fs  we re  file d by TEP , RUCO, EFCA, AP S , AECC, No b le8

9 Solutions , and S ta ff

10

11 23. Under TORS, a  re s identia l cus tomer contracts  with TEP to ins ta ll a  DG sys tem on the

12 cus tome r's  roof, the  s ize  of which would a pproxima te  the  a nnua l e ne rgy us a ge  of the  pa rticula r

13 customer. TEP owns and opera tes  the  sys tems, and contracts  with independent companies  to ins ta ll

14 and ma inta in the  sys tems. For a  pe riod of 25 yea rs , the  cus tomer pays  a  fixed amount each month,

15 which a pproxima te s  wha t the  cus tome r wa s  pa ying pre vious ly, which ma tche s  the  ma nufa cture r's

16 warrantied life  of the  system.12 Pursuant to the  Company's  proposal, if a  customer's  usage  rises  or fa lls

17 by more  than 15 percent in any given year, the  customer's  fixed charge  would be  adjusted accordingly.

18 TEP notes  tha t the re  is  no guaranty of savings  for the  customer, only tha t the  ra te  would be  fixed, and

19 tha t the  potentia l for future  savings  a s  we ll a s  the  flexibility to floa t ene rgy consumption with the  band

20 without be ing pena lized is  provided in exchange  for the  use  of the ir roof or premises ." TEP proposed

21 that the  TORS customers would pay an initia l processing fee  of $250 prior to insta lla tion of the  system,

22 and a  fixed ene rgy ra te  of $16.50 pe r kw.14

23 24.

The TORS and RCS Programs

In De cis ion No. 74884, the  Commiss ion a pprove d the  TORS  progra m a s  a  pilot, limite d

24 to  a n  e xpe nd itu re  o f $10  m illion ,  inc lud ing  ope ra tion  a nd  m a in te na nc e  c os ts  no t to  e xc e e d  3 .5

25

2 6

2 7

28

10 The Commission received many more written comments in the 2016 REST Plan docket, but the vast majority were related
to the proposed REST tariff rather than the TORS or RCS programs.
11 On June 13, 2016, Staff filed a Notice of Errata which included an attachment omitted from its Initial Brief
12 Staff Initial Briefat 5 citingDecision No. 74884 at 8-9; Ex TEP-l Tillman Dir at 7.
13 Hearing Transcript ("Tr.") at 45 .
14 Ex TEP-l Tillman Dir at 7-8, Ex TEP-3 Jones Dir at 5, Ex Staff-1 Gray Dir at 13.
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1 cents/watt per year. 15 The Commission also required TEP to ensure that the costs of the TORS program

2 would be  s imila r to tha t of third-pa rty programs. 16 At tha t time , TEP intended to ins ta ll approximate ly

3 3.5 MW of utility-owne d re s ide ntia l rooftop DG a t a n e xpe cte d ins ta lle d cos t of $2.85 to $3.00 pe r

4 wa tt. Assuming a  typica l sys tem of 6 KW, TEP anticipa ted 600 ins ta lled res identia l DG sys tems in the

5 program.17 TEP reports  tha t tha t die  actua l average  ins ta lled cos t of the  initia l 600 ins ta lla tions  under

6 the  TORS  pilot progra m will be  a pproxima te ly $2.20 pe r wa tt."

7 25. Be ca use  of the  la rge  de ma nd for the  progra m, a s  pa rt of its  2016 RES T P la n, TEP

8 requested Commission approva l to expand the  TORS program by an additiona l $15 million to increase

9 pa rticipa tion by 1,000 cus tome rs .

10 26. As proposed the  TORS program does not recover its  full cost a llocation for the  program

l l through the  fixed ta riff, and there  is  a  cost shift of approximate ly $0.02/kWh from participants  to non-

12 pa rticipa nts .19 Curre ntly, the  cos t-shift a s socia te d with TORS is  le s s  tha n ha lf tha t of the  cos t-shift

13 associa ted with the  exis ting ne t metering ta riff20

14 27. In Decis ion No. 74884, the  Commiss ion noted Mat TEP be lieved tha t la rge r sca le  DG

15 fa cilitie s  loca te d in  its  grid  could provide  more  be ne fits  tha n rooftop DG a t a  lowe r cos t. The

16 Commiss ion orde red tha t a s  pa rt of its  2016 REST P lan TEP  should report on the  "fea s ibility, cos ts ,

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

benefits , and othe r a spects  of la rge r sca le  dis tributed genera tion options , e ithe r company-owned or

through purchase power agreements and if Tucson Electric Power Company wishes, an implementation

proposa l, a s  pa rt of the ir REST activitie s ."21 In re sponse , in its  2016 REST Plan, TEP proposed the

crea tion of the RCS , a nd a  ne w Re s ide ntia l Community S ola r Ta riff ("Ride r-l7").

28. Unde r the  RCS program, TEP proposes  to build an approxima te  5 megawa tt ("MW")

community sola r facility a t a  cost of up to $10 million, or up to $2.00/watt, a t a  loca tion where  it would

inte rconne ct Mth the  Compa ny's  dis tribution s ys te m." TEP  e s tima te s  the  a ctua l cos t would be

15 Decision No. 74884 at21.
16 Id at 22.
17 TEP 2016 Implementation Plan at 8, Ex S-1 Gray Dir at 7.
18 Tr. at 77.
19 Ex TEP-1 Tillman Dir at 9.

20 Tr.at 52 and 190-91.
21 Decision No. 74884 at 10 and 22.
22 Ex TEP-1 Tillman Dir at 21, Ex Staff-l Gray Dir at 13.
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1 approxima te ly $1 .60/wa tt, or about $8 million for a  MW sys tem." Given a  MW capacity and a  5.53

2 kW system size , the  RCS program could serve  an estimated 900 customers  if fully subscribed.24

3 29. According to the  Compa ny, the  propose d RCS  would ope ra te  s imila rly to the  TORS

4 progra m, whe re in  the  cus tome r's  e quiva le nt ne t-ze ro va lue  ("S Ola r Ra te  Ca pa city") would be

5 ca lcula ted (previous  annua l consumption/ave rage  sola r production for kph), the  cus tomer would pay

6 a  fixe d monthly pa yme nt ba s e d on the  S ola r Ra te  Ca pa city; a nd the  pe r-kW fixe d ra te  would be

7 evaluated annually if consumption increased or decreased by 15 percent.25

8 30. TEP would manage the  system by contracting out specific engineering and construction

9 se rvices  via  compe titive  bid. To the  extent tha t the  capacity of the  RCS sys tem is  not fully subscribed,

10 TEP would use  the  ba lance  of the  facility to mee t its  sys tem's  power needs . As  proposed, TEP would

l l own a ll of the  renewable  ene rgy credits  ("RECs") from the  facility, and RCS cus tomers  would ente r

12 into a  ten-yea r agreement with TEP a t a  fixed ra te  of $17.50 pe r kw.26

13

14

15 31. TEP claims that its TORS proposal merely expands a  popular program so that customers

16 have choices with respect to rooftop solar. TEP states that over 5,000 customers have expressed interest

17 in die  program, and tha t the  Company will reach the  600 customer cap in the  fa ll of 2016.27

18 32. According to TEP, the  TORS program provides  important benefits  compared to typica l

19 third-party rooftop sola r ins ta lla tions  because  TORS ins ta lla tions  a re  des igned to maximize  production

20 in the  la te  a fte rnoon when the  TEP sys tem peaks  in summer, ve rsus  the  third-party ins ta lla tions  which

21 are  typica lly designed to maximize  production without regard to the  system peak, and because  TORS

22 gives TEP the  ability to ta rget specific areas where  solar DG would benefit the  system. TEP a lso argues

23 that the  TORS program reduces the  DG "cost-shift" compared to a  typica l "net zero" third-party rooftop

24 s ola r cus tome r."

25

26

27

28

Pos itions  of the  Parties

TEP

23 Ex STEP-lTilghman Dir a t 22, Ex Staff-1 Gray Dir a t 13.
24 Staff Initia l Brief a t 7. Ex TEP-1 Jones  Dir a t 4, Ex Staff-1 Gray Dir a t 14.
z5 Sta ff Initia l Brief a t 7; 2016 REST P lan a t 18-19; REST P lan Ex 8, Ex TEP-l Tillman Dir a t 21 .

26 Staff Initia l Brief a t 7.
27 TEP  Initia l Brief a t 9-10; Ex TEP-1 Tillma n Dir a t 9-10.
28 Ex TEP-1 Tillman Dir a t 15-17, TEP Reply Brief a t 11. TEP argues  tha t the cos t shifts  from TORS and RCS are much

smaller than the cost shift associated with net metering, and thus  less  expensive for non-participant ratepayers . TEP claims

8 DE CIS ION n o .
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1 33.

2

3

4

5

6 34.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

TEP  conte nds  tha t S ta ffs  a na lys is , which conclude s  tha t the  TORS  progra m is  not a s

cos t e ffective  as  wa ive rs  or purchas ing RECs , does  not cons ide r the  s avings  as socia ted with the  reduced

cos t s hift. TEP  a rgue s  tha t it doe s  not ma ke  s e ns e  to force  non-s ola r ra te pa ye rs  to be a r the  cos ts  of

a cquiring RECs  from the  third-pa rty compa nie s  who ins ta ll a nd/or le a s e  rooftop s ola r s ys te ms , a nd a ls o

require  the  s ame  ra tepaye rs  to pay unrecove red fixed cos ts  caus ed by the  s ame  third-pa rty s ys tems .29

TEP  a s s e rts  tha t the re  a re  ma ny be ne fits  to the  RCS  progra m. Firs t, TEP  note s  tha t the

RCS  progra m offe rs  cus tome rs  a  wa y to be ne fit from the  e conomie s  of s ca le  from a  s ys te m conne cte d

to the  loca l dis tribution grid. TEP  cla ims  tha t s ignifica nt e conomie s  of s ca le  a re  a va ila ble  for initia l

ca pita l cos ts , which TEP  e s tima te s  to be  $2.50 to $2.85 pe r wa tt for third-pa rty rooftop s ys te ms , $2.20

progra m would be  a va ila ble  to ma ny cus tome rs  who ca nnot a cce s s  the  tra ditiona l rooftop s ola r ma rke t

be ca us e  s ome  roofs  a re  not s uita ble  for rooftop s ola r due  to s tructura l we a kne s s e s , s ize , or s ha de .

Furthe rmore , TEP  s ta te s  tha t the  RCS  program would not have  a s  s trict credit requirements  a s  impos ed

by ma ny s ola r le a s ing compa nie s . More ove r, TEP  s ta te s  tha t RCS  fa cilitie s  ca n a ls o be  tie d into TEP 's

e xis ting control a nd communica tion ne twork, e na bling control of a dva nce d inve rte r functiona lity.3l

35. TEP  a gre e s  tha t P urcha s e d P owe r Agre e me nts  ("P P As ") s hould be  cons ide re d for RCS

fa cilitie s , a nd s ta te s  tha t TEP  will cons ide r both dire ct owne rs hip a nd P P As  for e a ch RCS  fa cility."

TEP  s ta te s  tha t it would s upport s e pa ra te  MW ca ps  for TEP -owne d RCS  fa c ilitie s  a nd P P A-ba s e d

RCS  fa cilitie s  in orde r to e ncoura ge  the  us e  of P P As .

36. TEP  a rgue s  tha t it would be  imprude nt, unduly cos tly a nd wa s te ful for TEP  not to us e

s u ita b le  la nd  it a lre a dy owns  to  loca te  RCS  fa c ilitie s ,  a nd  tha t it is  no t imprope r fo r a  ve rtic a lly

inte gra te d utility to us e  its  a s s e ts  to re duce  cos ts  or to s e e k e conomie s  of s ca le ."

37. In  orde r for the  RCS  progra m to  count towa rd  RES T DG complia nce , TEP  s e e ks  a

24

25

26

27

28

that EFCA has understated the cost shift associated with third-party DG leases by relying on unrealistic assumptions. ("Net
zero" means that the rooftop solar system produces as much energy as the home uses over the course of a year. Net zero
does not mean that the home does not rely on the utility's grid for power when the rooftop system is not producing, or not
producing enough.)
29 TEP Initial Brief at 9.
30 Ex TEP-1 Tillman Dir at 22-23.
31 TEP Initial Brief at 11.
32 TEP Initial Brief at 12. TEP notes that the proposed RCS tariff includes both options.
33 TEP Initial Brief at 13.
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1

2

3 de finitions  of "Dis tribute d Ge ne ra tion", "Dis tribute d S ola r Ele ctric Ge ne ra tor",

4

5

6

7

8

waiver from the  current de finition of "dis tributed genera tion" in the  REST Ru1es .34 The  REST Rules

include  the  phrases  "S ited a t a  cus tomer premises . Or "loca te d a t a  cus tome r's  pre mise s" in the

a nd "Dis tribute d

Renewable  Energy Resources".35 TEP argues tha t a  waiver is  reasonable  because  a  facility is  no less

"dis tribute d" if it is  ne xt door to a  cus tome r or up the  s tre e t from the  cus tome r, a nd it is  a rbitra ry to

e xclude  re ne wa ble  ge ne ra tion fa cilitie s  tha t a re  conne cte d to the  dis tribution grid, but not on the

customer' s  premises. TEP points to Staff' s  testimony that community solar was not contemplated when

the  REST Rules  were  adopted."

9 TEP  a rgue s  tha t ye a r-by-ye a r DG wa ive rs  a re  not a  re lia ble  long-te rm a pproa ch to

10 mee ting REST compliance  a s  the re  is  no gua rantee  tha t the  Commiss ion would grant a  wa ive r e ach

l l year.37 Moreover, TEP argues tha t the  purpose  of the  REST Rules is  be tter served by a llowing off-site

12 dis tributed genera tion to count, ra the r than wa iving the  dis tributed genera tion requirement yea r a fte r

13 ye a r."

38.

14 39. TEP a lso argues tha t purchasing RECs is  not a  viable  compliance  option, as  it does not

15 appear that the  Commission has supported such proposals in the  past and there  is  no visible  market for

16  RECs  in  Arizona ."

17 40. TEP  a rgue s  tha t its  propos e d ra te s  for the  TORS  a nd RCS  progra ms  a re  jus t a nd

18 reasonable . The  TORS ra te  is  $16.50 per kW tha t is  fixed for 25 years , while  the  proposed RCS ra te  is

19

20

21

22

impa ct is De minimum, and tha t because  no RCS facilitie s  have  ye t been built, the  fa ir va lue  impact is

$0 a t this  time . Thus, according to TEP, as  it did with the  TORS ra te  (as  part of the  2015 REST Plan),

the  Commission can approve the  RCS ra te  now without waiting for the  Rate  Case  hearing.41

23

24

25

26

27

28

34 Id at 13-14.
35 A.A.C. R14-2-l80l(E), R14-2-1801(G), R14-2-l802(B).
36 Ex S-1 Gray Dir at 6.
37 TEP Initial Brief at 14.
38 TEP notes that StafFs witness Gray did not believe that the Commission would permit RECs that stay with the third-
party leasing company to count DG towards the DG requirement. Ex S-2 Gray Reb at 3.
39 TEP Initial Brief at 14-15.
40 The TORS rate is unchanged and is roughly equivalent to the current average bill, and TEP states because it was approved
in the Decision No. 74884, no further approval is needed.
41 TEP Initial Brief at 15.
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1 41.

2

3

4

5 42.

6

7

8

9

In  re s pons e  to  EFCA, TEP  a s s e rts  tha t the  TORS  a nd RS C progra ms  incre a s e

competition and do not viola te  competition principles . TEP argues tha t both programs serve  the  public

inte re s t by offe ring additiona l sola r choice s , reducing cos t shifts , providing se rvice  more  e fficiently,

and providing cost-e ffective  ways to comply with its  obliga tions under the  REST Rules .42

TEP  a s s e rts  tha t a pproving the  progra ms  is  not incons is te nt with a ny "policy" of

compe tition a s  Ir is  a ppropria te  for a  re gula te d utility to own ge ne ra tion a s s e ts , a nd filrthe rmore ,

offe ring additiona l choices  like  RCS promotes  compe tition." TEP note s  tha t Arizona  ha lted its  move

to e lectric competition, but in any case , the  competition contemplated in the  Reta il Electric Competition

Rule s  (A.A.C. R14-2-1601 e t seq.) required compe titors  to obta in a  Ce rtifica te  of Convenience  and

10 Ne ce ss ity from the  Commiss ion - a step that ERICA's members have not taLken.44 TEP asserts that it is

11

12

13

14 43.

15

16

17

18

19

20

21

providing die  programs to provide  choices  to its  customers  and to meet its  DG obliga tions imposed by

the REST Rules, and that a lthough TEP has a  waiver of the  residentia l DG compliance requirement for

2016 and 2017, it must plan to meet its  DG obligations in 2018 and beyond.45

TEP a rgue s  tha t a s  a  ma tte r of la w, EFCA ca nnot come  close  to me e ting a ny of the

e lements  needed to support the  cla im tha t TEP is  a ttempting to monopolize  the  DG sola r segment of

the  market.46 TEP notes tha t an a ttempted monopoliza tion cla im requires  proof of three  e lements: (1)

a  "da nge rous  proba bility" of monopoly powe r in the  ta rge te d ma rke t, (2) a  "s pe cific inte nt" to

monopolize  tha t segment, and (3) "preda tory or anticompe titive  conduct."47 TEP asse rts  the re  is  no

dangerous  probability of monopoliza tion of sola r DG from the  TORS or RCS programs because  the

proposa l to add 1,000 new TORS customers and 5 MW of capacity for RCS are  finite  and account for

a  ve ry s ma ll s lice  of the  re s ide ntia l DG s ola r s e gme nt." TEP  note s  tha t the  Commis s ion controls

22

23

24

25

26

27

28

42 TEP Reply Brief at 2.
43 Id

44 Id at 3. TEP states that in Decision No. 71795 (July 12, 2010), the Commission found that solar providers like SolarCity
are not a public service corporation, in part, because they do not compete with public service corporations, but are partners
in helping utilities reach their distributed generation goals. (We note that the holding in Decision No. 71795 was limited to
the circumstances of that case which involved providing rooftop solar to schools and non-profits.)
45 Decision No. 75560 (May 13, 2016) finds that there is sufficient solar in TEP's service territory to meet the DG rules
through 2020, but recognizes that TEP does not own title to the RECs and cannot claim the kWhs or RECs for compliance
purposes.
46 TEP Reply Brief at 4.
47 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456-57 (1993).
is TEP notes that in the last three years, the residential DG solar market saw 8,400 third-party solar installations totaling 61
MW of capacity. Ex TEP-2 Tilghman Reb at Ex CT-R-2.
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1

2

3

4

5

6

7

whe the r the  TORS  or RCS  progra ms  ca n be  e xpa nde d in the  future , a nd ca n impos e  wha te ve r

conditions  it de e ms  ne ce s sa ry to prote ct e ffe ctive  compe tition. In a ddition, TEP  s ta te s  tha t it ha s

provide d nume rous  re a sons  in support of its  proposa ls , while  EFCA ha s  not offe re d "one  spe ck" of

evidence that TEP has the  requisite  "intent," (or tha t would support an inference  of such specific intent)

to monopolize  the  production of sola r DG.49 Fina lly, TEP asserts  tha t the  third e lement does not exis t

he re  because  TEP has  not ha rmed competition by any anticompetitive  acts , and has  only advoca ted

TEP contends  tha t this  is  not a  s itua tion whe re  a  regula ted monopoly seeks  to se ll a

9 product on an unregula ted bas is  in a  second marke t where  da re  could be  concerns  tha t the  regula ted

8 44.

10

11

12

13

14

15

16

17

18

e ntity could evade regula tion and a ffect competition. Here , TEP notes , the  TORS and RCS programs

are  fully regula ted (including the ir prices) and the re  is  no risk of regula tory evas ion.5'

45. To conte s t EFCA's  cla ims  tha t the  TORS and RCS proposa ls  do not make  economic

sense , TEP asse rts  pro-compe titive  jus tifica tions  for TORS and RCS including: (1) some  cus tomers

pre fe r sola r DG se rvice  from the ir regula ted se rvice  provide r and some  pre fe r the  price  s tability ove r

the  "cost savings-only" approach embodied in ava ilable  rooftop sola r a rrangements , (2) the  programs

cos t s ignificantly le ss  than third-pa rty programs;52 (3) the  programs reduce  the  cos t shift a ssocia ted

with DG sola r to non-pa rticipa nts , (4) the  progra ms  a re  de s igne d to a lign pe a k output with TEP 's

sys tem peak which maximize s  the  va lue  of the  output, and (5) the  programs  he lp TEP  mee t its  DG

19 re quire me nts  unde r the  Commiss ion's  Rule s .

20 46. In contras t to ERICA's  cla ims tha t TEP could expand the  TORS and RCS programs as

21

22

23

24

25

26

27

28

49 TEP Reply Brief at 5-6.
50 TEP Reply Brief at 6. According to TEP, if the Commission approves the programs as consistent with the public interest,
there can be no argument they are illegitimate, and if the Commission denies them, there will be no effect on die DG solar
segment.
1 TEP Reply Briefat 6 citing Western Resources, Inc. v. Surface Transl. Ba., 109 F.3d 782, 788 (D.C. Cir. 1997) (where

vertically integrated railroad was not able to evade rate regulation, there was no harm to competition), Town of Concord v.
Boston Edison Co., 915 F.2d 17, 19 (l" Cir. 1990) ("Effective price regulation at both the first and second industry levels
makes it unlikely that requesting such rates will ordinarily create a serious risk of significant anticompetitive harm.")
52 TEP states that TORS costs $0.30-$0.65 less per watt and RCS costs $0.80-$1.25 less than third party rooftop solar. TEP
claims that recent financial data for EFCA member SolarCity, which has a nearly 70 percent market share for DG solar in
TEP's service area, shows that SolarCity's total cost per watt deployed rose to $3.18 per watt in the first quarter of 2016,
which TEP states would increase the gap even more. TEP Reply Brief at 7 citing Sheldon Krieger, Why Did SolarCity's
Costs Increase in lQ l6? MARKET REALIST, (May 19, 2016, 12:06 AM), available at
http://marketrealist.com/2016/05/solarcitys-costs-increase-lql6/1 .
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1

2

warranted to meet customer demand, TEP asserts that the record shows that any subsequent expansion

beyond the  leve ls  in the  instant applica tion would require  Commission approval, which means there  is

3

4

no danger tha t the  programs will e liminate  other forms of DG solar.53

47. TEP a rgues  tha t it is  not anticompetitive  to exclude  rente rs  from the  RCS program,54

5

6

7

8

9

1 0

11

1 2

13

1 4

1 5

and there  a re  sound reasons  to limit the  RCS program to homeowners  a t this  time  because  the  RCS

contra ct is  tie d to a  s pe cific s e rvice  point (the  home ) a nd the  contra ct is  for 10 ye a rs  while  mos t

residential leases are  for one year. In addition, TEP believes it is  sensible  to keep the new RCS program

simila r to the  TORS program. TEP expla ins  tha t it tied the  RCS program capacity to a  cus tomer, and

tha t cus tome r's  pre mise s , be ca use  the  contra ct is  ba se d on tha t cus tome r's  consumption a t tha t

premises, and different ra tes, terms and conditions would need to be  developed to extend the  program

to re nte rs .55 TEP  s ta te s  it s till ha s  its  Bright Tucson progra m which is  ope n to a ll re s ide ntia l a nd

comme rcia l cus tome rs  a nd a llows  the m to  "jump on or off" the  progra m without a  long-te rm

commitme nt.56 TEP  s ta te s  dirt the  Bright Tucson a nd RCS  a re  diffe re nt type s  of community sola r

programs  des igned for diffe rent purposes , with diffe rent ra te  s tructure s , and will appea l to diffe rent

customers.

1 6

1 7

1 8

48. TEP asse rts  tha t its  access  to its  own information does  not ha rm EFCA members , a s

EFCA offered no evidence of any specific case or situation where any omits members lost a sale because

of lack of information from TEP or uncerta inty about the  dis tribution ne twork da ta .57

TEP defends the proposed 15 percent rate  band, and argues it is unlikely that customers

20 will be  less  e fficient in the ir energy use  jus t to take  advantage  of the  fla t ra te , and further, tha t they will

21 have  an incentive  to lower use  be low the  15 percent band in order to save .58 TEP contends tha t fixed

22 pricing within the  15 percent band makes  sense  given tha t most cos ts  a re  fixed costs , which would be

recove red by a  fixed price . TEP  a rgues  tha t having some  cus tomers  on a  fixed ra te  will provide  an

1 9 49.

23

24

25

26

53 TEP Reply Brief a t 9.
54 Id a t 10.
55 Tr. at 55.
56 TEP Reply Brief a t 10, Tr. a t 54. The Bright Tucson program is  a  premium ra te/green ta riff under which the cus tomer

2 7 selects  how much solar they want to sponsor by s igning up for "blocks" of solar energy (150 kw) and pay a  $0.02 per kph
premium, with a  discount applied to their PPFAC and REST surcharges . Ex TEP-1 Tillman Dir a t 20.

57 TEP  Reply Brief a t ll.
5s  Id a t 13.28
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1

2

3

4

5

6

7

8

ince ntive  to TEP  to ke e p fixe d cos ts  unde r control. While  re cognizing tha t the  fixe d price  could be

viewed as  a  type  of future  subsidy to customers , TEP s ta tes  tha t a  small future  subsidy is  be tte r than

the  much la rger current ne t mete ring subsidy." In response  to ERICA's  cla im tha t no third-party could

compete  wider long-te rrn fixed pricing, TEP cla ims tha t many consumer products  offer long-te rm fixed

prices, such as mortgages, annuities , and fixed ra te  corpora te  bonds, and that solar PPAs are  typica lly

long-te rm fixe d price  contra cts .60 TEP  a rgue s  tha t fixe d ra te s  for the s e  progra ms  ma ke  pe rfe ct

economic sense as they are designed to be similar to the customer' s current payment (instead of offering

a discount as is  being promoted in solar leasing advertisements).61

9 50. In response  to ERICA's  asse rtion tha t the  RCS is  not true  community sola r, TEP notes

10 tha t one  of the  ea rlie s t sources  on community sola r, the  Na tiona l Renewable  Energy Lab's A Guide  to

11

1 2

Community S ola r: Utility P riva te  a nd Non-P rofit P roje ct De ve lopme nt (November 2010) includes

utility owned or ope ra ted sola r a s  one  of its  three  mode ls  of community sola r."

51. TEP argues tha t a llowing existing facilities  to be  included as community solar under the

14 RCS  will s pe e d up the  a va ila bility of the  RCS  progra m, a s  cus tome rs  Mll not ha ve  to wa it through

15 designing, bidding and constructing the  next project before  signing up.63

16 52. TEP asserts  tha t the  RCS program has never been limited to TEP-owned projects , and

1 3

1 7

1 8

19

20

2 1

22

23

any sola r deve loper is  free  to respond to a  Request for Proposa ls  ("RFP") for any RCS projects , and

thus  any a rgument tha t TEP is  requesting a  monopoly in community sola r is  fa lse .64 TEP s ta tes  tha t

ERICA's  appa rent a rgument tha t third pa rtie s  should be  a llowed to directly offe r community sola r to

customers ra ises issues that go far beyond the  scope of this  docket because  such an offering could be

viewed as a  direct re ta il sa le  of power to customers, which potentia lly triggers the  requirement to obta in

a CC&N and be subject to the  fa ir value  requirement of the  Arizona Constitution.65 TEP also questions

how power would ge t from the  third-pa rty community sola r facility to the  cus tomer, and a sse rts  tha t

24

25

26

27

28

59 TEP further argues that any subsidies are naturally limited by the small and regulated size of the programs. TEP Reply
Brief at 13.
60 TEP Reply Brief at 13. TEP states that the TORS and RCS contracts can be likened to micro-PPAs.
61 TEP Reply Brief at 14. TEP alleges that the lower rates advertised by the solar lease companies are attributable in large
part to avoiding paying the fixed costs embedded in volumetric rates.
62http:X/www.nrel.gov/docs/w l losti/499930.pdf at 6-11. See also Ex TEP-5 Yardley Reb at Ex RCY-3 .
63 TEP Reply Brief at 14-15.
64 Id at 15.
65Id. at 15.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

re ta il whe e ling, "s le e ving" a nd virtua l ne t me te ring a re  a ll curre ntly not pe rmitte d in Arizona  a nd a re

comple x topics  tha t re quire  s tudy be fore  imple me nta tion.66

53. TEP  be lie ve s  tha t RUCO's  re comme nda tion, tha t if the  TORS  progra m cos t is  gre a te r

tha n  the  s o la r le a s ing  cos t s h ift a ny s uch  ove ra ge  s hould  no t be  re cove ra b le ,  a dds  unne ce s s a ry

com ple xity to the  progra m  a s  the  TORS  progra m  a lre a dy conta ins  a  "cos t pa rity" provis ion a nd a ny

"ove ra ge " is  highly unlike ly.67 In a ddition, TEP  a s s e rts  dirt RUCO's  s ugge s tion tha t pa rtic ipa nts  be

a llowe d  to  m a ke  upfron t pa ym e n ts  a s  pa rt o f the  RCS  p rogra m  is  no t fu lly de ve lope d ,  a nd  tha t

cus tome rs  willing to pa y upfront ha ve  die  option of buying or le a s ing the ir own rooftop s ola r s ys te m.

54. In re s pons e  to S ta ff's  re comme nda tion tha t TEP  provide  the  pilot proje ct re port be fore

the  TORS  e xpa ns ion is  a pprove d, is  not e fficie nt a nd could ra ise  cos ts .68 TEP  note s  tha t the  re port will

be  comple te d a fte r the  600 cus tome r pilot is  comple te d, but if the  TORS  e xpa ns ion is  not e xte nde d, the

progra m would s ta rt, s top, a nd the n pote ntia lly s ta rt a ga in a fte r the  re port is  e va lua te d. TEP  propose s

tha t the  1,000 cus tome r e xte ns ion be  a pprove d, a nd the  full re port be  cons ide re d in TEP 's  ne xt a nnua l

RES T proce e ding, a s  which time  the  TORS  progra m ca n be  re -e va lua te d. In lie u of e xpa nding TORS ,

S ta ff ide ntifie s  wa ive rs  a nd purcha s ing RECs  a s  che a pe r a lte rna tive s  to RES T complia nce , but TEP

be lie ve s  tha t wa ive rs  a re  unce rta in a nd tha t the  Com m is s ion ha s  not fa vore d up front ince ntive s  to

17 a cquire  RECs .

18

19

20

2 1

22

23

55. TEP  a ls o  be lie ve s  tha t S ta ffs  s ugge s te d  m odifica tions  to  the  RCS  progra m  a re  not

ne e de d, a s  lim iting the  progra m to ne w fa cilitie s  would de la y the  progra m, a nd a djus ting the  pric ing

e a ch ye a r would cre a te  confus ion a mong cons ume rs  ove r why a  fixe d ra te  could cha nge  e ve ry ye a r.

TEP  s ta te s  tha t the  fixe d ra te  is  a  ke y compone nt to the  pla n a nd provide s  the  e conomic motiva tion for

c u s to m e rs  to  s ig n  u p  with o u t a  d is c o u n t.  F in a lly,  TE P  s ta te s  th a t S ta ffs  re q u e s t fo r a d d itio n a l

informa tion on how the  $17.60 pe r kW RCS  ra te  wa s  de rive d ca n be  e xplore d in the  Ra te  Ca se .

24

25

26

27

28

he According to Staff; virtual net metering is a means for distributing the economic benefits from a shared solar energy
system whereby energy generated by the solar project is fed onto the grid to offset general demand, and customers
participating in the community solar project then receive bill credits in recognition of the value of their electricity. Staff
Initial Brief at 15. Staff also illustrated a sleeve arrangement as one where a third party handles the development and
operations of the renewable system with a wholesale rate PPA Hom the utility. The utility uses its existing infrastructure
and transaction management capabilities to wheel the project output to the particular customers ("contract sleeve") at its
retail value.
67 TEP Reply Brief at 16.
68 Id at 17.
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1

2 56. RUCO supports  TEP 's  a pplica tion to e xpa nd the  TORS  progra m a nd a lso supports

3 counting an approved community sola r program towards  REST compliance . Howeve r, RUCO does

4 not support TEP 's  RCS program as  proposed.

5 57. RUCO notes  tha t TEP is  not seeking recovery of the  TORS program cos ts  through its

6 REST implementa tion ta riff, and thus , RUCO views  the  is sue  of expanding the  TORS program to be

8 58. RUCO's  conce rn with the  TORS program is  tha t the  ra tepaye r cos t for a  TEP-owned

9 sys tem should not be  more  than the  fixed cost shift from a  s imila rly s ized ne t mete red sys tem." RUCO

10 a rgues  dirt in the  event tha t it is  de te rmined tha t the  TORS program cos ts  a re  grea te r than the  third-

l l party cost shift, the  excess should not be  recovered by the  Company, and if the  ne t metering cost shift

12 is  e limina ted, then the  TORS program should a lso be  e limina ted."

13 59. RUCO s ta te s  tha t it a ppre cia te s  TEP 's  e fforts  to bring low cos t grid s ca le  s ola r to

14 individua l re s ide ntia l cus tome rs  through community s ola r, but be lie ve s  tha t TEP 's  propos e d RCS

15 progra m doe s  not go fa r e nough be ca use  it doe s  not include  re nte rs  or othe r a lte rna tive  owne rship

16 ra te pa ye rs , a nd doe s  not "provide  ma rke t/bus ine ss  mode l e quity" in the  form of a n a lte rna tive  third-

17 pa rty centric mode l." RUCO be lieves  tha t the  Commiss ion should inves tiga te  the  poss ibility of a  third-

18 pa rty progra m.74 Although RUCO is  le s s  conce rne d a bout the  progra m be ing cons ide re d a nti-

19 compe titive  a nd monopolis tic, RUCO a gre e s  tha t ope ning it to third-pa rty pa rticipa tion is  a  wa y to

20 a llevia te  anti-compe titive  concerns  expressed by othe r pa rtie s .

21 60. RUCO criticize s  the  RCS  propos a l for not a llowing cus tome rs  to  ma ke  up-front

22 payments . RUCO be lieves  tha t a llowing a  cus tomer to make  an up-front payment would lead to lower

RUCO

2 3 cos ts  for a ll ra te pa ye rs  a nd a  be tte r re turn for cus tom e rs .75

24

2 5

2 6

2 7

2 8

69 RUCO Initial Brief at 1-2.
70 Ex RUCO-1 Huber Dir at 3.
71 Ex RUCO-2 Huber Reb at 2.
12 RUCO Initial Brief at 3.
73 RUCO Initial Brief at 3, RUCO Reply Brief at 2.
74 RUCO Reply Brief at 3.
75 For example, according to RUCO, a customer would supply $5,000 toward the capital cost of the system and receive a
2.5 percent return and a fixed electric bill for 10 years. In essence, RUCO states, the customer replaces the traditional utility
debt lender. RUCO Initial Brief at 3-4.
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1 RUCO s ta te s  tha t it is  comforta b le  with  the  te mpora l wa ive r o f the  RES T DG

2 requirements that die  Company has requested for 2016 because  currently the  DG market appears to be

3 he a lthy a nd se lf-sus ta ining. Howe ve r, RUCO e ncoura ge s  the  Commis s ion to e s ta blis h a  REC

4 exchange  policy.76 Furthe rmore , while  RUCO is  not re commending tha t the  Commiss ion find "good

5 ca us e " to wa ive  the  RES T Rule  provis ions  tha t re quire  dis tribute d ge ne ra tion to be  s ite d on the

6 cus tomer's  premises  in orde r to approve  the  RCS program, RUCO recognizes  tha t if the  Commiss ion

7 de s ire s  to approve  the  RCS program, it is  within the  Commiss ion's  Powers  to grant such wa ive r and

8 a pprove  the  progra m."

9 62. RUCO agrees  with the  Company tha t there  is  no s ignificant diffe rence  in the  economic

10 va lue  of sola r ins ta lla tions  loca ted on the  cus tomer's  s ide  of the  me te r ve rsus  the  utility's  s ide  of the

l l meter, assuming both are  connected within the  Company's  dis tribution system.78 RUCO supports  the

12 Company's  e fforts  to pursue  the  most cost e ffective  sola r sys tems to mee t the  DG carve  out.

13 63. RUCO cla ims  tha t ERICA's  a rgume nt tha t TEP  is  propos ing to e xpa nd the  TORS

14 program sole ly to e limina te  compe tition in the  DG sola r ma rke t was  the  same  a rgument made  when

15 the  program was firs t proposed. RUCO be lieves  the  a rgument is  antiqua ted and not based in fact.79

16 RUCO s ta te s  tha t the  facts  show tha t rooftop sola r is  thriving in Tucson, and s ta te s  tha t if the  TORS

17 progra m e limina te s  the  third-pa rty rooftop ma rke t, the  TORS  progra m would a ls o be  e limina te d

18 be ca use  it ca nnot be  cos tlie r to ra te pa ye rs  tha n the  cos t-shift to non-pa rticipa nts  from third-pa rty

19 sys tems .80

20 64. Even though Staff opposes the TORS expansion, RUCO believes that it is  reasonable to

21 approve 1,000 more applicants under the circumstances. Because the TORS program cannot be costlier

22 than the  non-participant cost shift associa ted with ne t metering, RUCO believes  tha t there  is  no reason

23 to impe de  the  mode s t growth of a  popula r s ola r progra m tha t he lps  the  Compa ny me e t RES T

24 compliance .8' RUCO believes tha t both the  TORS and RCS programs are  small, modest programs that,

25

26

27

28

61.

76 RUCO Initia l Brief a t 4.
77 RUCO Reply Brief a t 4. RUCO a lso believes  tha t ii in the fume, the Commiss ion wants  to enterta in off-s ite DG sola r
as  counting towards  the REST requirement, the Commission should consider amending the relevant rules .
78 RUCO Initia l Brief a t 4.
79 RUCO Reply Brief a t 1-2.
80 RUCO Reply Brief a t 2 citing Ex RUCO-2 Huber Reb a t 4.
81 RUCO Reply Brief a t 2.
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1 at best, could have  a  minimal impact on third party solar sa les . RUCO believes tha t the  solar industry's

2 anti-competitive  argument a lone  should not be  the  basis  for re jecting TEP's  RCS program.82

3

4 65. EFCA argues tha t the  TORS and RCS Programs are  not in the  public inte rest because

5 the y will e limina te  compe tition a nd unne ce s s a rily burde n ra te pa ye rs . EFCA a rgue s  tha t TEP 's

6 propos a ls  would re pla ce  the  compe titive  DG s ola r ma rke t s e gme nt in Tucs on with a  re gula te d,

7 monopolis tic, ra te -ba se d, ra te -of-re turn world for DG, unde r which mos t, if not a ll, DG sola r fa cilitie s

8 will be  provided by TEP  or through vendors  unde r TEP 's  control.83 EFCA a rgues  tha t the  proposa ls

9 a re  not in the  public inte res t because : (1) they will impose  unwarranted additiona l cos ts  on ra tepayers ,

10 (2) they make economic sense  only to TEP because  they exclude  competition in the  DG solar segment,

l l (3) they will deprive  consumers  of the  bene fits  of compe tition, including lower price s , more  choices ,

12 and grea te r innova tion, (4) they do not provide  a  mechanism for third-pa rty pa rticipa tion in community

13 solar, and (5) to the  extent TEP's  entry into community sola r and broader expansion into rooftop sola r

14 could be  be ne ficia l, the re  a re  me a ns  tha t would be  le s s  ha rmful to compe tition such a s  re quiring a

15 separate  subsidiary subject to a  Code of Conduct.

16 66. Because  EFCA believes there  are  fundamenta l flaws to TEP's  proposals , EFCA argues

17 tha t TEP  ha s  not me t its  burde n of de mons tra ting "good ca use " for wa iving the  re quire me nts  of the

18 REST Rules tha t require  the  loca tion of DG resources on a  customer's  premises.84 EFCA asserts  tha t

19 by gra nting wa ive rs  through 2017 with re spe ct to TEP 's  2016 a nd 2017 incre me nta l re s ide ntia l DG

20 requirements, the  Commission has rendered moot any concerns regarding the  need for TEP to establish

21 an RCS-like  program to meet near-te rm residentia l DG carve-out compliance  requirements .

22 67. EFCA be lieves  tha t compe tition re sults  in consumer we lfa re  bene fits  including lower

23 prices, more choices, more innovation, and argues that the impacts on competition should be considered

24 in the  ana lysis  of whether TEP's  proposa ls  a re  in the  public inte rest. EFCA argues tha t TEP's  programs

25 make  sense  only a s  a  way to e limina te  compe tition, a s  the  fla t-ra te  pricing with a  15 pe rcent usage

26 band, are  not ra tional policies for a  utility because  they shift risks to non-solar ra tepayers and encourage

27

28

E F C A

82 Id. a t 3.
83  E F C A In itia l Brie f a t 1 .

84 Id. a t 2 .
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1

2

3

4

5

6

7

8

10 68.

11

12

13

14

15

16

17

18

19

le s s  e ffic ie nt e ne rgy us e . EFCA c la ims  tha t TEP  is  in te ntiona lly dis re ga rding the  ris k to  non-

pa rticipa ting ra tepaye rs  tha t cos ts  will increas e  during the  te rms  of the  contracts . EFCA a ls o cla ims

that by including its  inves tments  in these programs in its  ra te  base, TEP ensures  that captive cus tomers

provide  the ir financing. EFCA argues  tha t no ra tiona l provider opera ting in a  competitive  environment

could match thes e  offe rings  (guaranteed pricing for up to 25 years ) without taddng on undue  a5k.**5

Moreover, EFCA a rgues  TEP could not produce  the  ca lcula tions  to s upport its  propos ed prices , and

thus , cannot assure the Commiss ion that a  STEP-ins talled res idential solar sys tem would actually match

the  energy capacity for which a  cus tomer would be  charged, and thus , exacerba tes  the  risk tha t these

9 programs  will shift cos ts  and risks  onto ra tepayers .

EFCA cla ims  tha t it demons tra ted tha t TEP 's  proposed programs  would impose  a  cos t

shift grea te r than the  cos t shift re la ted to third-party sola r.86 According to EFCA witnes s  Cicche tti, for

every dolla r inves ted by a  utility, it would typica lly require  cus tomers  to pay three  dolla rs  to cover the

investment and related costs .87 Thus, by placing res idential solar investments  in rate base, EFCA asserts

tha t TEP will obliga te  its  ra tepayers  to the  three -dolla r revenue  requirement for up to 25 years , which

EFCA cla ims  is  in "s ta rk contras t" to third-party DG s ola r tha t re lie s  s ole ly on third-party or cons umer

financing. EFCA as s e rts  tha t in addition, TEP  could impos e  more  cos ts  on ra tepaye rs  if: (1) a  TEP

res identia l DG sola r cus tomer exceeds  e lectricity consumption within the  15 percent band; (2) TEP is

re quire d to incre a s e  ra te s  on TEP  DG s ola r cus tome rs , or (3) a  TEP  s ubs cribe r's  s ola r s ys te m is

20 69.

21

22

EFCA argues  tha t becaus e  TEP denies  tha t its  propos ed programs  will dis place  third-

party solar in any meaningful way, the  cos t shift as socia ted with the  programs  (2 cents /kWh for TORS,

and 1 cent/kWh for RCS) will impose  additional, not reduced, cos ts  on ra tepayers ." EFCA asserts  tha t

23 if TEP 's  proposa ls  a re  de s igned to expand the  sola r marke t, they should be  re jected because  they

25

26

27

28

85 EFCA Initial Brief at 4. According to EFCA, TEP has the option of passing along the risk to captive ratepayers.
86 EFCA Initial Brief at 6-7 citing Tr. at441 -451 .
87 Ex EFCA-6 Cicchetti Dir at 16.
88 EFCA Initial Brief at 7.
89 Id
90 EFCA Reply Brief at 7. On the other hand, EFCA argues, if the programs are targeted at eliminating third-party solar,
they should be rejected because they threaten to replace a well-functioning industry with a TEP monopoly.
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1 70. EFCA a rgues  tha t TEP should not be  a llowed to exploit its  REST obliga tions  to jus tify

2 the  TORS  a nd RCS  progra ms .9l EFCA note s  tha t S ta ff ha s  conclude d tha t, a s  of Augus t 28, 2015,

3 sufficient re s identia l sola r capacity ha s  been ins ta lled to sa tis fy TEP 's  re s identia l DG requirements

4 through 2020.92 EFCA a rgue s  tha t be ca use  TEP  ca n me e t its  REST re quire me nts  in va rious  wa ys ,

5 including purcha s ing RECs  from third-pa rtie s  a nd obta ining wa ive rs , TEP  ca nnot us e  its  RES T

6 re quire me nt obliga tions  to  jus tify the  TORS  a nd RCS  progra ms . EFCA cla ims  tha t the  "pa te nt

7  s u p e rfic ia lity" o f TE P 's  RE C ju s tifica tio n  e xp o s e s  th e  Co mp a n y's  re a l in te n t to  e limin a te

9 EFCA asserts that TEP's proposals are not in the public interest because they will

10 eliminate competition in the DG Solar market.94 EFCA presented testimony that residential DG solar

ll is provided by numerous unregulated third-party providers who sell, finance, or lease DG solar systems,

and asserts that falling prices due to declining costs and increased innovations demonstrate that the

8 competition."

71.

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

industry is competitive.95 EFCA argues dirt extending a monopolistic rate-based, rate-of-return service

offering will eliminate competition.96 By offering flat rate pricing over an extended period of time, and

financing by captive ratepayers, EFCA asserts that TEP is leveraging its monopoly position to cross-

subsidize entry into the residential DG space. EFCA also asserts that TEP's monopoly position grants

iMierent informational advantages over third-party DG, as TEP has access to customer-specific

infonnation as well as network transmission and distribution data. EFCA claims that TEP's entry will

create an uneven playing field Mat will inevitably eliminate third-party competition because of TEP's

inherent advantages.97 As a result, according to EFCA, consumers will be deprived of the benefits of

competition--greater choice, higher quality, and lower prices.

72. EFCA states that TEP is expressly requesting a monopoly in community solar, as under

the proposal, only TEP can offer the program. EFCA alleges that the evidence indicates that TEP

designed the RCS program to target customers who would be potential customers of third-party

91 EFCA Initia l Brief a t 8-9, EFCA Reply Brief a t 8.
92 Decis ion No. 75560 at1118.
93 EFCA Initia l Brief a t 9.
94 Id. at 9-10.
95 Ex EFCA-20 DeRamus Dir 17-19 and Tr. 483-84 and 488-90.
96 EFCA Initia l Briefa t 10 citing Ex EFCA-20 DeRamus  Dir a t 5 and Tr. 495-96.
97 EFCA Initia l Brief a t 12.
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1 providers, even though, as recognized by Staff and RUCO, the program could be extended beyond

2 l'10I'I1€OW1'1CÌS.98

3 73. EFCA claims that community solar is traditionally designed to provide members of

4 communities the ability to band together to provide electricity from a relatively small scale,

5 community-sponsored facility that is typically financed by the community itself, rather than included

6 in a utility's rate base and subject to cost recovery from all of the utility's captive retail customers."

7 EFCA argues that third-party participation is the essence of community solar. EFCA notes that

8 Colorado and Minnesota have authorized third-party participation with vertically integrated utilities,

9 but TEP has deliberately failed to allow for third-party participation.

10 74. EFCA notes that there is nothing in Rider 17 that limits the RCS program to a specific

l l solar facility, and argues that the ability to attach Rider 17 to any TEP facility leaves the scope of the

12 program virtually tm1imited.'°° EFCA asserts that once the programs are approved, the "intrinsic and

13 insurmountable advantages" that they give TEP over third-parties will lead to their expansion to the

14 detriment of competition.101 EFCA claims prudence reviews are unlikely to constrain the growth of the

15 program, and would be ill-equipped to address the harm already caused to competition.

16 75. EFCA notes that when the Commission adopted its Retail Electric Competition Rules,

17 it included R14-2-l6l6(A) which required affected utilities to file a Code of Conduct designed to

18 prevent anticompetitive behavior by a regulated utility that offers competitive services thorough a

19 separate affiliate. While the Arizona Court of Appeals struck down certain parts of the Retail Electric

20 Competition Rules, EFCA states the court left R14-2-1616 in effect, and that this rule offers guidance

21 on how TEP should be permitted to enter the DG solar market beyond die initial TORS pilot, if the

22 Commission determines the programs are in the public interest.1°2

23 76. EFCA argues that TEP has not demonstrated "good cause" to justify a waiver of the

24 definition of "distributed generation" in the REST Rules because the RCS program, the only reason for

25

26

27

28

98 Id. a t 13.

99 Id. a t 14.

100 Id a t 17
101  la i,  E FC A R e ply Brie f a t 6 .
102  E FC A In itia l Brie f a t21 .  R u le  l616(B) re qu ire s  a  u tility to offe r c ompe titive  s e rvic e s  on ly th rough  a  s e pa ra te  s ubs id ia ry.
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1

2 TEP's RCS program should be  addressed before  approving the  program.

3 77. EFCA asse rts  tha t TEP does  not dispute  tha t: (1) TEP intends  to cross-subsidize  both

4 the  TORS and RCS programs from its  ra te  base , with the  costs  and risks  associa ted Mth the  programs

5 borne  by captive  ra tepayers , (2) TEP can exploit its  ra te  base  to offer customers fixed, long-term ra tes

6 for the ir entire  e lectrica l needs  tha t cannot be  matched by third-pa rty sola r provide rs ; (3) informationa l

7 a symmetrie s  re sulting from TEP 's  s ta tus  Asa  regula ted monopoly would provide  it Mth an unfa ir, anti

8 compe titive  a dva nta ge  in ta rge ting pote ntia l third-pa rty s ola r cus tome rs , (4) TEP  is  re que s ting a

9 monopoly in the  provis ion of community sola r power, (5) TEP intends  to expand the  TORS and RCS

10 programs as  warranted by cus tomer demand, (6) TEP can libe ra lly add RCS capacity by reclass ifying

l l current utility-sca le  sola r facilitie s  a s  "community sola r" or by adding. new facilitie s  without any prior

12 Commis s ion a pprova l and subject only to ex post facto prudence  review; (7) TEP is  proposing to enter

13 and (8) the  Commiss ion can and should cons ide r the

14 impa ct of TORS  a nd RCS  on compe tition in e va lua ting TEP 's  propos e d progra ms .""' Thus , EFCA

15 argues tha t TEP concedes or admits  a ll of the  predica te  facts  tha t support EFCA's  assertion tha t TEP's

16 proposals  threa ten to replace  a  competitive  market with a  monopoly. 105

17 78. EFCA a lso a rgues  tha t TEP 's  proposa ls  will not enhance  customer choice  because  its

18 RCS progra m doe s  not a llow for third-pa rty options .106 EFCA a sse rts  tha t S ta ffs  sugge s tion to a dd

19 PPA options  to TEP 's  proposa l would not introduce  cus tomer choice  into community sola r, and would

20 codify TEP 's  community sola r monopoly a nd e nshrine  TEP  a s  the  only community sola r provide r

21 In addition, EFCA argues tha t a lthough the  current programs may be  modest, EFCA be lieves  tha t it is

22 clear that TEP intends to add capacity, and that TEP's arguments are  a  ruse to obscure its  true intentions

23

24

25

26

27

28

an industry which TEP describes as "robust",

103 EFCA Initial Brief at 23 .
104 EFCA Reply Brief at 2-3 .
105 EFCA Reply Brief at 3.
106 EFCA Reply Brief at 4. EFCA questions why if TEP's programs provide meaningful value, the value could not be
delivered through a separate subsidiary, and that the Company's inability to answer this point demonstrates the hollowness
of TEP's claim that customer choice is the reason behind the programs.
107 EFCA Reply Brief at 4 and 10.
108 Id at 5-6.
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1

2

3

4

5

6

7

8

9

1 0

1 1 80.

12

13

1 4

1 5

1 6

79. EFCA a rgue s  tha t TEP 's  propos a ls  s hould be  re je cte d a s  a  ma tte r of la w be ca us e

Arizona  law precludes  TEP from directly offe ring competing se rvices .109 EFCA argues  tha t because

the Phelps Dodge de cis ion le ft inta ct R14-2-1615 (B) (pre cluding utilitie s  form offe ring compe titive

se rvice s  directly) and R14-2-l616 (pre scribing guide line s  for a  code  of conduct when a  utility offe rs

competitive  services  through a  subsidia ry), the  court underscored the  Commission's  regula tory power

to prevent a  utility from offe ring compe titive  se rvices  directly, and a ffirmed the  Commiss ion's  power

to proscribe  anti-compe titive  activity. EFCA a rgues  tha t because  DG sola r is  a  compe titive  segment

(and cla ims  tha t TEP admits  it is  compe titive ), the  only way the  Company can expand into DG sola r

beyond the  limited TORS pilot is  by submitting a  revised proposa l tha t includes  a  separa te  subsidia ry

and in which TEP and the  subsidiary M11 be  subject to a  Code of Conduct pursuant to R14-2-1616."0

EFCA argues  tha t Arizona  law does  not preclude  third-partie s  from having "cus tomer-

fa cing" re la tionships , a nd tha t the  Commiss ion ca n e na ble  third-pa rty pa rticipa tion in TEP 's  sola r

program via  s le eving or virtua l ne t me te ring.1" EFCA asse rts  tha t TEP  did not dispute  tha t a  virtua l

net metering or sleeving approach is  permissible  under Arizona law and notes that Staff acknowledges

the  absence  of a  lega l bar to virtua l ne t metering or s leeving. However, EFCA sta tes  it does  not have

the  burden to articula te  how such a  ta riff should be  s tructured.

17 AP S

1 8 81.

19

20

21

22

AP S  supports  TEP 's  a pplica tion to e xpa nd TORS  a nd cre a te  a  ne w RCS , a nd a lso

s upports  TEP 's  re que s t to count RECs  obta ine d through the  RCS  towa rds  TEP 's  re s ide ntia l DG

requirement under the  REST Rules . APS asserts  tha t TEP needs to comply with the  REST DG carve

out and tha t purchasing RECs from third parties  would needlessly increase  costs  to customers without

providing additional benefits .112

23

24

25

26

27

28

109 Id. at 9.
110 EFCA Reply Brief at 9. EFCA notes that Staff relies on striking down R14-2-1615(A) in Phelps Dodge as support of
the proposition that the Commission lacks authority to require TEP to offer competitive DG solar via a separate subsidiary.
Staff Initial Brief at 17. However, EFCA states that Staff does not discuss l6l5(B), which was not struck down. EFCA
asserts l6l5(B) gives the Commission the power to reject TEP's proposal outright for offering competitive services through
its regulated monopoly.
111 EFCA Initial Brief at 23-24. One example of a customer-facing third-party participation would be to have TEP acquire
title to the electricity from the third-party and deliver it to the customers. EFCA states that the APS AG-1 buy through tariff
for industrial customers presents a similar concept. EFCA Reply Brief at 9-10 citing Staff Initial Brief at 15.
112 APS Initial Brief at 2-3. See also APS Reply Brief at 6-7. APS refutes RUCOs objections to the RCS program because
APS does not believe the program should be rejected just because it does not allow participation by all customers, and
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1 82.

2

3

4

5

6

APS as s e rts  tha t a  wa ive r of the  DG ca rve -out would be  the  lea s t expens ive  means  to

es tablish REST compliance , but would a lso involve  risk."3 APS notes  tha t REST compliance  is  a  long-

te rm  obliga tion, a nd it is  unce rta in if future  Commis s ions  will gra nt wa ive rs , or be  bound by prior

waivers . APS argues  tha t a  permanent waiver is  a  be tte r option compared to a  year-to-year waiver, but

APS be lieves  there  a re  doubts  as socia ted wide  whether a  permanent waiver could not be  undone  by a

future  Commis s ion.

7 83. APS asserts  that the  evidence shows  that TEP's  proposed TORS and RSC programs  are

8 cos t-e ffective  means  for TEP to comply with the  REST obliga tion and should be  approved. APS argues

9 tha t the  TORS propos a l would modes tly expand a  cos t-e ffective  program tha t provides  more  options

10 to cus tomers . APS notes  tha t under the  TORS program, the  non-DG participant would ga in the  benefit

11 of de cre a s ing s ola r cos ts  be ca us e  the  price  of the  progra m would corre s pondingly de cre a s e ."4 AP S

12 cla ims  tha t under the  current ne t me te ring s tructure , non-DG participants  do not s ee  lower cos ts  even

13 if the  cos t of s ola r declines , becaus e  the  amount pa id to the  DG cus tomer is  fixed a t the  re ta il ra te  and

14 does  not decrease  as  the  price  of solar declines .l'5

15 84. APS  as s e rts  tha t the  RCS program a ls o would provide  a  cos t-e ffective  way for utilitie s

16 to me e t the  DG ca rve -out. AP S  s ta te s  the re  is  nothing in the  RES T Rule s  tha t forbids  a  utility from

17

18

19

owning DG a s s e ts  to m e e t the  DG ca rve -out obliga tion, a nd tha t lim iting  a ll DG to only cus tom e r

premis e s  may foreclos e  opportunitie s  to ins ta ll renewable  re s ources  a t the  lea s t cos t while  providing

the most benefits. 116

20

21

22

23

85. AP S  be lie ve s  it is  importa nt to note  tha t TEP  is  not s e e king re cove ry of the  propos e d

capita l inves tments  neces sa ry for the  TORS expans ion or proposed RCS through the  REST plans , but

ra ther, tha t those  inves tments  will be  subj e t to a  prudence  review and eva lua tion in the  next ra te  case .

APS  a s s e rts  tha t the  prudence  review would ens ure  tha t cus tomers  only pay the  cos t of the  program

24

25

26

27

28

because of size limitations, even if the program were modified as RUCO suggests, participation would still be limited. APS
also does not accept Staffs reason for objecting to the TORS expansion because TEP has not provided a full report of the
costs and benefits. APS argues that there has been tremendous customer response and TEP is offering only a modest
expansion. In addition, although the RCS program would be less expensive, APS argues the TORS program is still a
reasonable and appropriate proposal.
113 APS Initial Brief at 3-4.
114 Tr. at 650-5 l .
11s Tr. at 651.
116 APS Initial Brief at 6 citing Ex Staff-1 Gray Dir at 6.
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2 86.

3

4

5

6

7

1 but would not a lso pay an unknown amount of profit for rooftop sola r."7

APS a rgues  tha t the  rooftop sola r industry's  concerns  about the  e ffect on competition

are  oversta ted.118 APS notes that TEP is  proposing to limit participation in each program, and that the

Commission has die  power to determine if future  expansion is  in the  public interest. APS notes that the

TORS program to-da te  has  not de trimenta lly a ffected competition, and tha t RUCO witness  Huber has

found the  third-pa rty ma rke t a s  "he a lthy a s  e ve r."119 APS  a sse rts  tha t the re  is  no e vide nce  TEP 's

proposa ls  will evisce ra te  the  third-pa rty marke t, but ra the r only se lf-se rving predictions  made  by the

8

9

rooftop  s o la r compa nie s .120

8 7 . APS argues that TEP does not need to create a separate subsidiary to provide distributed

1 0

11

1 2

13

1 4

ge ne ra tion offe rings . APS  s ta te s  tha t TEP  is  a  ve rtica lly inte gra te d utility tha t provide s  ge ne ra tion,

transmiss ion and dis tribution se rvices  in a  fixed se rvice  a rea , and, as  S ta ff noted, it would be  illogica l

to think tha t TEP is  prevented from determining the  loca tion and type  of genera tion mix to provide .121

APS notes  tha t in approving the  TORS program, the  Commiss ion de te rmined tha t TEP did not need

Commission permission to acquire  genera tion asse ts ,122 and tha t the  Commission has foil tha t public

15 service  corpora tions are  entrusted with the  responsibility of de termining the  type  and mix of genera tion

16 a s s e ts  tha t the y ne e d in orde r to fulfill the ir s e rvice  ob1iga tions .123 In De cis ion No. 74884, the

1 7

18

1 9

20

Commission recognized tha t the  "onset of distributed genera tion has significantly impacted the  e lectric

dis tribution function, and tha t the  pace  of technology necessa rily requires  e lectric dis tribution utilitie s

to make  crea tive  adapta tions  to the ir business  models ."124 Given these  Commission's  findings , APS

argues tha t it is  comple te ly appropria te  for TEP to propose  the  expansion of TORS and the  crea tion of

2 1

22

the  RCS to fulfill its  obliga tions  under the  REsT.125

88. APS  a sse rts  tha t if TEP  we re  to offe r TORS a nd RCS through a  third-pa rty a ffilia te ,

23 TEP  would not re ta in owne rship of the  RECs  a nd the  Compa ny would be  in the  s a me  pos ition of

24

25

26

27

28

117 APS Initial Brief at 6-7.
118 Id. at 7.
119 Tr. at 643 .
120 APS Initial Brief at 8.
121 APS Reply Brief at 2, citing Staff Initial Brief at 17.
122 Decision No. 74884 at 1163.
123 Decision No. 67744 (April 5, 2005) at Attachment A, 1i 76.
124 Decision No. 74884 at 1169.
125 APS Reply Brief at 3.
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1

2

3 89.

4

5

6

7 90.

8

9

10

11

12

13

needing RECs  to fulfill its  REST obliga tions . APS a rgues  tha t TEP 's  ability to buy RECs  is  s pecula tive

and even if there  were  a  marke t, purchas ing RECs  is  an incrementa l cos t tha t should be  avoided.

a nticipa tion of a  re gula tory fra me work of re ta il compe tition tha t ne ve r ca me  to fruition. AP S  a rgue s

tha t ERICA's  re liance  on an incomple te  and obs ole te  s e t of rule s  tha t has  never been implemented or

enforced is  not persuasive.126

AP S  dis p ute s  ERICA's  cha ra c te riza tion  of AP S ' AG-l ta riff a s  a  s im p le  s le e ving

a rrangement, s ta ting tha t EFCA is  incorrect and mis s e s  the  point tha t APS  has  a lleged tha t AG-l ha s

resulted in subs tantia l los t margins  and cos t-shifting.127 APS notes  that there  has  not been a  s leeving or

virtua l ne t m e te ring  propos a l offe re d in this  ca s e , a nd tha t EFCA cla im s  tha t it is  not obliga te d to

propos e  one . AP S  a rgue s  tha t the  fa ct tha t TEP  omitte d propos a ls , s uch a s  s le e ving or virtua l ne t

me te ring, tha t would be  more  e xpe ns ive  for its  cus tome rs , comports  with TEP 's  re s pons ibilitie s  a nd

should not be  a  bas is  for re jecting what TEP actua lly proposed.128

14 Nob le  So lu tions

15

16

17

91. Noble  S olutions  take s  no pos ition on the  ques tion of expanding the  TORS  program or

crea ting a  new RCS  program, but filed a  Reply Brie f in this  portion of the  cons olida ted proceeding to

argue  tha t the  Commiss ion should not address  or resolve  e ither is sue  a t this  juncture .129

18 Noble  S olutions  a s s e rts  tha t it mus t be  note d tha t TEP  is  a rguing for cus tome r choice

19 and promoting compe tition in connection with its  TORS  and RCS  propos a ls  but, in the  pending Ra te

20 Ca s e , is  oppos ing a  "buy-through" progra m for la rge  comme rcia l a nd indus tria l cus tome rs , which

21 Noble  Solutions  cla ims  would offe r the  s ame "cus tomer choice" and "competitive  power price" to these

92.

22 customers.

23 93.

24

25

Noble  S olutions  ta ke s  is s ue  with S ta ffs  s ta te m e nt in its  Initia l Brie f tha t the  pub lic

the  Phe lps  Dodge de cis ion

and the  absence  of any Rulemaking activity to address  certa in defects  in the  Reta il Electric Competition

26

27

28

126 Id. at 4.
127 APS Reply Brief at 5. In its rate case filed on June 1, 2016, APS proposed to allow AG-l to sunset by its own terms.
its APS Reply Brief at 5-6.
129 Noble Solutions Reply Brief at 2. Noble Solutions did not intervene in Docket No. E-01933A-l5-0239, but did intervene
in the Rate Case (Docket No. E-01933A-l5-0322), and thus is an intervenor in the consolidated proceeding.
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1 Rules . Noble  Solutions  be lieves  tha t: (1) the  Commiss ion has  the  ability to address  and avoid those

2

3

4

5

6

7

de fe cts  through the  ma nne r in which it: (a ) conducts  proce e dings , (b) re nde rs  findings  of fa ct a nd

conclus ions  of law and (c) pre scribe s  re la ted compliance  conditions  in individua l applicant-specific

proceedings  and decis ions , without the  necess ity of furthe r Rulemaking; and (2) compe tition for the

provis ion of e le ctric gene ra tion se rvice  can occur in e ffect a t the  re ta il leve l in forms  othe r than the

specific form contempla ted by Reta il Electric Competition Rules .130

94. As a  result of the  foregoing, Noble  Solutions urges  the  Commission to defer a  decis ion

8 on the  TORS and RCS programs, and their ra tes, until a  fina l decision is  rendered in TEP's  Rate  Case

9 as  a  whole .

10 AE C C

95.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AECC has two concerns in this  proceeding: (1) a  Commission determination of whether

the  TORS and RCS programs are  in the  public inte rest should not be  made  without considering other

customer choice offerings in the TEP Rate Case application, such as full customer choice, or a  proposed

buy-through option for la rge  cus tome rs , a nd (2) the  Commis s ion should re fra in from ma king a ny

substantive  de te rmina tion as  to the  current s ta te  of the  Reta il Electric Competition Rules  and the  role

of competitive  markets  based on this  proceeding.

96. AECC does  not be lieve  tha t the  Commiss ion can make  a  fully informed decis ion as  to

whether the  TORS or RCS programs are  in the  public interest without weighing the ir costs  and overa ll

impact within the  broader context of the  Rate  Case . AECC asserts  tha t the  TORS and RCS programs

should go through the  same review and ana lysis  as  the  proposed buy-through ta riff in the  Rate  Case ,

especially since TEP intends to include these assets in rate `base.131

97. AECC is  concerned about Staffs  sta tements or positions made in this  proceeding about

the  issue  of choice  in e lectric competition. AECC supports  full re ta il competition.132 AECC a ttached

its  J uly 15, 2013 a nd Augus t 16, 2013 brie fs  file d in Docke t No. E-00000W-13-0135 in orde r to

pre se rve  its  rights  conce rning the  s ta tus  of choice  and compe tition in e lectric gene ra tion.'33 AECC

26

27

28

130 Noble Solutions Reply Brief at 3.
131 AECC Reply Brief at 4.
132 Id.

133 AECC Reply Brief at 5. Generic Docket No. E-00000W-13-0135, In the Matter of the Commission 's Inquiry into Retail
Electric Competition. In the generic docket, the Executive Director filed a letter to interested stakeholders setting forth 18
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1

2

urges the Commission to reopen the generic docket so that a  determination can be made as to the status

of the  Reta il Electric Competition Rules and whether choice  and competition can move forward.134

3 S ta ff

4 98.

5

6

8

9

10

11

Staff recommends that the Commission not approve TEP's request to expand the TORS

program as  proposed because : (1) TEP should provide  a  cos t/bene fit ana lys is  and full report on the

TORS pilot program be fore  the  program is  expanded; (2) the  Company has  acknowledged tha t the

propos e d RCS  progra m is  e xpe cte d to be  che a pe r tha n TORS  while  providing the  s a me  or more

benetits;135 and (3) the expansion is not warranted as the Company has not complied with some of the

Commiss ion-orde re d re quire me nts  for the  TORS  progra m a nd ha s  fa ile d to de mons tra te  tha t the

proposed expansion is necessary for the purposes of the pilot program.136

Staff does not believe  that the  need to comply with the  REST Rules is  a  good reason to99.

12

13

approve  the  TORS expansion as  there  a re  less  costly options  ava ilable  to TEP for REST compliance ,

including a  waiver or paying small up-front incentives  for RECs.137

100.14 Absent fulfilling the  pilot program requirements , and a  demons tra tion tha t the  TORS

15 progra m is  cos t compe titive  with  s imila r community s ola r progra ms  or o the r s imila rly s itua te d

16 resources, Staff does not support further expansioN of the  TORS program. However, if the  Commission

17

18

19 101.

20

21

22

de te rmines  tha t expans ion of the  TORS program is  in the  public inte res t, S ta ff recommends  the  ra te

applicable to the program be set in a future rate case.138

Staff notes  tha t TEP has not comple ted the  report on the  TORS program and it did not

form its  own advisory group, ins tead pa rticipa ting in the  APS advisory group tha t was  formed from a

similar requirement placed on APS.139 Staff finds that it is  Lmderstandable  that TEP has not completed

the  re port on the  TORS  pilot be ca us e  the  progra m ha s  only re ce ntly be e n imple me nte d. S ta ff

23

24

25

26

27

28

questions so that the Commission could make an informed choice about electric retail competition. According to AECC,
during a September ll, 2013, Staff meeting, the Commission's Legal Division opined there were threshold constitutional
impediments to movingtoward acompetitive market in generation basedon the Phelps Dodge decision. As a result, AECC
states, the generic docket was closed. AECC asserts that it believes the Legal Division's conclusions were in error.
134 AECC Reply Brief at 6.
135 Staff states that the RCS program is expected to be 40 percent cheaper than a third-party installation and 25 percent
cheaper than TEP's own TORS program.
136, Staff Initial Brief at 8-9.
137 Staff Initial Brief at 9.
138Id. at 10.
139Id. at 8.
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1 recommends revising the requirement that TEP form its own advisory group so that TEP could fulfill

2 this requirement by participating in the APS advisory group, with TEP playing a substantive role in the

3 group's activities and ensuring that TEP's program is fully addressed in the advisory group efforts.

4 Staff states that, specifically, TEP should still meet the stated goals of the Order that approved the

5 TORS pilot, including that TEP set its own defined set of research goals, that there be review of the

6 direction of the project and feedback on the program design from the group, resulting in public

7 reporting on program results and research findings. Stdf explains that its recommended modification

8 would provide TEP and others with the benefits of a TEP advisory group without having two separate

9 advisory groups at TEP and APS undertaking similar eflforts.14°

10 102. Staff asserts that the RCS program, with modifications, is in the public interest. Staff

ll believes dirt community solar projects are going to be a growth market in the United States and Staff

12 sees value in customers having the opportunity to access solar DG at a lower cost than rooftop solar.

13 Staff supports the program because the cost estimates are much lower than for a similar amount of

14 rooftop solar under TORS and because the non-cost benefits of community solar over rooftop solar,

such as economies of scale in construction/operation and avoidance of possible issues related to the15

16

17

18

19

20

21

22

23

24

25

26

27

28

placement of DG systems on rooftops, may outweigh non-cost benefits from rooftop solar, including

the avoidance of a small amount of distribution system line 10ss.141

103. Staff also supports the RCS program because it provides customers with greater access

to solar, as issues such as lack of home ownership, rooftop availability, rooftop orientation, rooftop

condition, plant shading, and low credit can be obstacles to adopting solar.l42

104. Staffs support for the RCS program is predicated on several modifications/conditions:

(1) that a new 5 MW facility be built and that the program does not rely on an existing solar facility;

(2) the RCS program allow for third-party participation by using a competitive RFP process,143 (3) the

Company should adjust the customer charge each year for any movement, higher or lower, in the

customer's average monthly usage during the previous year (instead of allowing usage with a plus or

140 Id

141 Id. at 10.

142 Id. at 10-11.
143 TEP would be required to use the least-cost option, and if  that is the third-party option, TEP would enter into a PPA to

serve the RCS customers.

29 DECISION no.

ill



DOCKETNO. E-01933A-15-0239 ET AL.

1

2

3

4 105.

5

6

7

8

9

10

11

12

13

minus  15 pe rce nt ba nd without a djus ting the  price ); a nd (4) tha t the  Compa ny provide  a dditiona l

information rega rding the  $17.50 fixed energy charge  and show wha t the  price  would be  if based on

cost-of-service for evaluation in the Rate Case.144

Staff a rgues  tha t the  RCS Program should be  considered dis tributed genera tion under

the  RES T Rule s  a nd for RES T comp1ia nce .145 S ta ff be lie ve s  tha t it is  a rbitra ry to limit DG to a

customer's  premises because  it may foreclose  opportunities  to insta ll renewable  resources a t the  least

cos t and with grea te r bene fit. It is  S ta ffs  unders tanding tha t the  circumstances  of a  community sola r

fa cility conne cting to the  dis tribution grid wa s  not conte mpla te d a t the  time  the  RES T Rule s  we re

promulgated and the DG definition created.146

106. Staff s ta tes  tha t it found no authority tha t addresses the  sta tus of virtua l ne t metering or

sleeving in Arizona.147Staff states further that it is important to note that although there does not appear

to be  a  legal impediment to sleeving or virtual net metering, Staff is  not recommending the  use  of e ither

in this  ca se .148 S ta ff cla rifie s  tha t it is  re comme nding third-pa rty pa rticipa tion in community sola r

14 through ppA$.149

15 107.

16

17

18

Staff s ta tes  tha t based on the  record in this  case , EFCA has  not demons tra ted any intent

on the  pa rt of TEP  to e limina te  DG s ola r compe tition in its  s e rvice  te rritory, or tha t the  e xpa ns ion of

the  TORS  progra m  or a pprova l of the  RCS  progra m  will e lim ina te  DG s ola r com pe tition in TEP 's

19

20

21

or the ir fla t ra te  pricing e xce pt to e limina te  compe tition is  uns upporte d by the  re cord a nd is  without

merit.151 S ta ff be lie ve s  tha t it is  importa nt to note tha t the  cos t and prudence  of the  program facilitie s

would be  reviewed by the  Commiss ion in future  ra te  cases  before  they are  a llowed in ra te  base . Further,

22

23

24

25

26

27

28

144 Staff Initial Brief at 11-12.
145 Id. at 13-15.
146 In addition, Staff notes that in Decision No. 72736 (January 13, 2012) the Commission granted TEP's request to count
installations under its Bright Roofs program as DG for compliance purposes. See also Staff Reply Brief at 12-13.
147 Staff Initial Brief at 15. However, Staff states that APS's AG-1 tariff could be considered "sleeving."
14s Staff Initial Brief at 15.
149 Staff Reply Brief at 13. Staff claims that it is perplexed by EFCA's attitude that although it advocates for third-party
participation ire community solar through virtual net metering or sleeving, it dismisses any responsibility for articulating
how such tariffs should be structured to accomplish that goal. Staff states that if EFCA has a position that it would like to
be adopted in a case, it has the burden of demonstrating how that position would be accomplished.
150 Staff Reply Brief at 3.
15:1 Id at 7.
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1

2

3

4

5

6

7

Staff be lieves  the  fact tha t the  program facilities  are  not on the  cus tomer s ide  of the  meter dis tinguishes

them from offe rings  by third pa rtie s , a s  die  facilitie s  would benefit a ll ra tepayers  and could reduce  the

need for cos tly upgrades  to TEP 's  dis tribution s ys tem. S ta ff a ls o notes  tha t the  fixed contract dura tion

for TORS is  based on the  anticipa ted lifespan of the  sola r facility, and the  10 year dura tion of the  RCS

contra c t wa s  chos e n s o tha t TEP  would re cove r the  m a jority of the  cos ts  of the  fa c ility through

participa ting cus tomers . According to S ta ff, these  te rms  reduce  the  cos t shift tha t EFCA cla ims  will be

created_152

8 108.

9

10

11 109.

12

13

14

15

16

17

18

19

20

21

22

Sta ff be lieves  the  TORS and RCS as s e ts  would bene fit a ll ra tepayers .'53 S ta ff a s s e rts

tha t ERICA's  a rgument tha t a ll TEP ra tepayers  will be  respons ible  for, and burdened by, paying for the

TORS and RCS inves tments  is  no diffe rent than how any genera tion as se t is  trea ted.

S ta ff s ta te s  tha t a lthough TEP  would rece ive  the  bene fit of rece iving RECs  unde r the

TORS and RCS programs  which will count toward its  DG ca rve -out requirement, S ta ff does  not think

that this  is  the  primary reason TEP proposed the  programs , but ra ther tha t the  programs  were  proposed

to respond to s trong cus tomer interes t and to benefit a  diverse  resource  portflolio.154

110. S ta ff s ta tes  tha t it did not find evidence  in the  record tha t TEP 's  programs  will e limina te

competition.155 S taff as serts  tha t what is  offe red through the  programs  is  not in competition with third-

pa rty offe rings  becaus e  TEP  has  control ove r the  manne r of ins ta lla tion and loca tion of the  facilitie s ,

a nd the  RCS  progra m  offe rs  op tions  to TEP  cus tom e rs  tha t ca nnot be  ob ta ine d from  third-pa rty

provide rs  be ca us e  the ir rooftops  a re  not s uita ble  for rooftop s ola r. S ta ff a rgue s  tha t e xpa nding the

TORS program by 1,000 cus tomers  and serving 900 cus tomers  under the  new RCS program is  not the

unfettered expans ion cla imed by E1=cA.156

S ta ff re ite ra tes  tha t the  Re ta il Electric Competition Rules  a re  an incomple te  and out-of-111.

23

24

25

26

27

28

152 Id at 7.
153/d. at 8.
154 Staff Reply Brief at 9 citing Tr. at 79-80.
155 Staff Reply Brief at 9-10. Staff notes that EFCA contends that not only is it TEP's intention to eliminate competition,
but that the proposed programs will eliminate competition. Staff asserts that although EFCA asserts the DG solar market is
competitive, it is unclear how competitive the market in TEP's service territory is given that SolarCity has approximately
70 percent of that market. Tr. at 66. Staff states that what is clear is that currently the solar DG market is not regulated by
the Commission, and that absent the Commission's rules regarding net metering and the DG carve out, there would not be
a "vibrant" or "robust" solar DG market in TEP's service territory. Tr, at 55 I .
156 Staff Reply Brief at ll.
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Analvsis and Conclusions

1 date  scheme that cannot be  re lied upon in this  case .157 Staff s ta tes  Mat TEP was correct tha t Arizona

2 re ta ine d the  "tra ditiona l, ve rtica lly inte gra te d utility mode l, whe re  a  s ingle  utility offe rs  ge ne ra tion,

3 tra ns mis s ion, a nd dis tribution s e rvice s  to a  fixe d s e rvice  a re a "158 Thus , a ccording to S ta ff, it is

4 a ppropria te  for utilitie s  to own a  dive rs e  a nd ba la nce d portfolio of ge ne ra tion a s s e ts , which is  the

5 ultimate  purpose  of the  REST Rules .159

6

7 112. In this  proceeding the  Commiss ion is  a sked to de te rmine : 1) whe the r the  pilot TORS

8 program approved in Decis ion No. 74884 should be  expanded, and 2) whether to approve  a  new RCS

9 program and to wa ive  portions  of the  REST Rules  in orde r to a llow the  RECs rece ived under the  RCS

10 to qua lify for the  DG ca rve  out for REST compliance .160

l l 113. EFCA argues tha t the  proposed programs should not be  approved on the  grounds they

12 would be  de trimenta l to the  ins ta lla tion of rooftop PV sys tems  in TEP 's  se rvice  te rritory by third pa rty

13 providers because the programs are unfair and anti-competitive and the request comes before the results

14 of he  pilot re port a re  known. RUCO supports  e xpa nding the  TORS progra m a nd community sola r in

15 gene ra l, but does  not support the  RCS a s  proposed because  it does  not a llow grea te r pa rticipa tion

16 beyond homeowners. Staff does not support expanding TORS because S ta ff believes the RCS is a  less

17 expensive  way to obta in RECs for REST compliance , S ta ff supports  the  RCS if modified to apply only

18 to a  new facility, to permit third party ownership of the  facilitie s , and re -se t the  charge  each year based

19 on consumption.161

20 114. When the  Commission approved TORS as a  pilot in TEP's  2015 REST Implementa tion

21 Plan, it limited TEP's investment to $ l0 million, and sta ted that ra te  base  treatment for the  TORS assets

22 would be  de te rmined in a  future  ra te  case . 162 In addition, the  Commission ordered:

23

24

25

26

27

28

IT IS  FURTHER ORDERED tha t TEP should form an advisory committee
tha t should advise  the  Company on a  de fined se t of re sea rch goa ls . The
advisory committee  would be convened by TEP and include representatives

157 Id at 12.
158 TEP Initial Brief at 2.
159 Staff Reply Briefat 12 citing Miller v. Ariz Corp. Comm 'n, 227 Ariz 21, 29, 1131, 251 P.3d 400, 408 (app. 201 I).
160 If the concept of the RCS is found to be in the public interest, the actual tariff terms of the tariff will be evaluated in
Phase 2 of the pending Rate Case.
161 Tr. at 39.
162 Decision No. 74884 at 21 .
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1

2

3

4

involve d in te chnologica l a nd ope ra tiona l a s pe cts  of rooftop s ola r a nd
supporting infrastructure . This group of stakeholders should include, but not
be  limite d to: Commis s ion S ta ff, the  Ele ctric P owe r Re s e a rch Ins titute
("EP RI"),  the  Re s ide n tia l Utility Cons ume r Office  ("RUCO"), o the r
Arizona  e le ctrica l utility s ys te m ope ra tors  or e ngine e rs , a  rooftop s ola r
indus try re pre s e nta tive , a n inve rte r ma nufa cture r re pre s e nta tive , a nd
unive rs ity powe r s ys te ms  e ngine e ring de pa rtme nts . The  group s hould
review the  direction of the  project and provide  feedback on program design.
Reports  on the  program results  as  well as  any research findings  should be
made  public.5

6

7

8

9

10

IT IS  FURTHER ORDERED tha t Tucson Electric Power Company should
ensure  tha t the  cos t of the  utility-owned re s identia l dis tributed gene ra tion
program is  s imila r to tha t of third-party programs. Accordingly, TEP should
commit to cos t pa rity with current ne t me te ring ra te s , and if ra te  des ign is
addressed in the  future  in a  way tha t materia lly impacts  exis ting ne t energy
me te ring pa rticipa nts , TEP  s hould e va lua te  options  for e xis ting s ola r
customers, as well as TEP DG customers, to minimize any cost parity issues
between the two groups and unintended impacts.163

115. The record of this  proceeding shows tha t currently the  cost of TEP's  TORS program to
11

12

13

14

15

16

non-participating ra tepayers is  less than the  current cost of net metering. The fla t ra te  of $16.50 per kW

results  in a  cost shift of approximate ly $0.02 per kph to non-participants , which is  less  than ha lf of the

cos t-shift under the  current ne t me te ring ta riff.164 However, the  ne t me te ring ta riff will be  examined,

and potentia lly modified for new DG customers, in Phase  2 of the  pending Rate  Case , which will utilize

the  findings  a nd conclus ions  of the  pe nding Va lue  of S ola r docke t. Thus , a t die s  time , we  ca nnot

evaluate  the  reasonableness of the  costs of TORS going forward.
17

116. Further, the  evidence indicates tha t instead of forming its  own advisory committee , TEP
18

19
joined and pa rticipa tes  in a  s imila r advisory committee  tha t was  formed by APS, and tha t to-da te , no

re port ha s  be e n is s ue d on the  re s ults  of the  TORS  progra m. As  a  re s ult, we  do not ye t ha ve  the
20

21

22

information we  were  seeking on the  benefits  of the  TORS program when we  approved the  pilot. Until

the  fa cts  a re  ga the re d a nd re porte d, a ny e xtra  be ne fits  be yond the  a ddition of re ne wa ble  re source s , a re

spe cula tive .
23

117. TORS  wa s  propose d a s  a  pilot without a  he a ring. Until the  re sults  of P ha se  2 of the  Ra te
24

25
Case  and the  conclusions of the  advisory committee  report a re  known, it is  premature  to authorize  the

expansion of the TORS program as requested.165
26

27

28

163 Id. at 21-22.
164 Tr. at 190-91.
165 Once the results of any changes to net metering are known in Phase 2 of the Rate Case and the technical report is released,
TEP may renew its request.
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1 118. Staff recommends that the provision in Decision No. 74884 that required TEP to set up

2 an advisory committee to address die design and goals of the TORS program be modified to allow TEP

3 to meet this obligation by actively participating in the advisory committee that was set up by APS. We

4 agree with Staff that as long as TEP actively participates and retains responsibility for the directionof

5 its own project, participating in the APS committee accomplishes the same goal more efficiently.

6 l19. We are not surprised that a fixed flat-rate program such as TORS would be popular with

7 TEP customers and that there appears to be a demand to expand the program. It is our duty to determine

8 if the costs of the program are fair and reasonable for all TEP customers. Although deferring a decision

9 on the TORS expansion until the costs of net metering and the benefits of TORS assets are known may

10 result in the pilot being fully-subscribed and creation of a waiting list, such potential inconvenience is

11 outweighed by ensuring that nonparticipating ratepayers are not paying more than is necessary for the

12 addition of renewable resources.

13 120. We believe that community solar represents an opportunity to bring additional

14 renewable resource options to TEP's customers cost effectively. In addition, the RCS would allow

15 ratepayers who are not able to put rooftop systems on their homes to participate in the expansion of

16 renewables. The location of the prob et should not hinder the ability to provide this service offering as

17 long as the generation facilities are connected to the grid at the distribution level. Thus, we find that

18 the 5 MW RCS program should be examined in Phase 2 of the Rate Case.

19 121. According to TEP, the price of the RCS is a critical component of the project. While we

20 approve the concept of the RCS, we do not approve the specific RCS tariff at this time, but defer

21 consideration of the rate and exact terms to Phase 2 of the Rate Case. At that time, we will evaluate the

22 reasonableness of TEP's proposed $17.50 per kW price, as well as any alternative pricing options,

23 including what price would result under a cost-based or rate-of-return approach as suggested by Staff,

24 or other specific recommendations offered by other parties. We understand the need for some

25 flexibility in usage, but also have concerns about the reasonableness of the plus or minus 15 percent

26 band, and would like to consider other options in Phase 2 of the Rate Case, such as, but not limited to,

27

28
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2 122.

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1 a  sma lle r ba nd, or re -pricing a fte r usa ge  va rie s  be yond a  ba nd in two out of thre e  ye a rs .166

RUCO  a nd S ta ff re com m e nd e xpa nding  the  RCS  to  inc lude  cus tom e rs  who a re  not

home owne rs . We  a gre e  tha t re nte rs , a nd othe rs , s hould ha ve  the  be ne fit of pa rtic ipa ting in the  s ola r

ma rke t, howe ve r, the  s pe cific  progra m be ing a dva nce d is  s tructure d ba s e d on the  a bility to bind the

pre m is e s . At this  tim e , we  do not find tha t the  RCS  m us t ne ce s s a rily be  m odifie d to a llow for re nte r

pa rticipa tion, but ca n e va lua te  spe cific proposa ls  for e xpa ns ion in P ha se  2 of the  Ra te  Ca se .

123. Apa rt from wha t ma y re sult in P ha se  2, we  be lie ve  tha t TEP  should e xplore  othe r type s

of community s ola r options  tha t would be  a va ila ble  to re nte rs . Bright Tucs on a ppe a rs  to be  one  s uch

option, a lthough it doe s  not a ppe a r to ha ve  be e n ma rke te d in re ce nt ye a rs . If TEP  doe s  not be lie ve  the

Bright Tucs on progra m is  e ffe ctive  a s  curre ntly s tructure d, it s hould cons ide r modifying it to ma ke  it

m ore  a ttra c tive  o r c os t-e ffe c tive .  In  its  ne xt RE S T Im ple m e n ta tion  P la n ,  TE P  s hou ld  inc lude  a

dis cus s ion for how com m unity s ola r ca n pla y a  role  in  its  s e rvice  te rritory,  a nd s hould s pe c ifica lly

discuss  how such a  progra m could be  de s igne d to include  re nte rs , a nd if such progra m ca n be  e xte nde d

re a sona bly to low income  pa rticipa nts .167

124. In a ddition to utility-owne d DG a sse ts  such a s  TORS  a nd the  propose d RCS , TEP  could

com ply with  the  DG obliga tion of the  RES T Rule s  by obta ining a  wa ive r of the  obliga tion to  obta in

RECs  or by a cquiring RECs  from third-pa rtie s  in some  ma nne r. The  cos t of obta ining a  wa ive r is  fre e

to ra te pa ye rs  (e xpe ct pe rha ps  for the  e xpe ns e  a s s ocia te d with obta ining Commis s ion a pprova l). The

cos t of obta in ing  RECs  from  othe r pa rtie s  is  unknown a s  the re  curre n tly is  no  m a rke t for the m  in

Arizona . TEP  us e d to obta in RECs  by pa ying ince ntive s  to the  owne rs  of the  rooftop s ola r s ys te m s ,

but the  Commiss ion ha s  not a pprove d up-front ince ntive s  in re ce nt ye a rs  a fte r it be ca me  cle a r tha t the y

we re  no longe r ne e de d to ince ntivize  the  ins ta lla tion of re s ide ntia l rooftop sola r. In De cis ion No. 85560

(Ma y 13, 2016), ba se d on a  s trong ma rke t a ctivity for DG sola r, the  Commiss ion gra nte d TEP  a  wa ive r

for the  2016 a nd 2017 incre me nt for the  re s ide ntia l DG re quire me nt. While  se e king wa ive rs  a ppe a rs  to

be  one  s olution to the  complia nce  dile mma , it s hould not pre clude  or dis coura ge  the  Compa ny or the

26

27

28

166 Our comments here do not pre-judge the ultimate conclusion on the proposed terms to the program, but rather are
intended to give the parties advance notice of areas we would like to address in Phase 2.
167 TEP currently has a program that allows its customers to voltuitarily contribute to a fund that assists the installation of
solar facilities on Habitat for Humanity projects. It does not appear the Company has a program as part of its REST or low-
income budgets that would more systematically support low income solar installations.
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1 Commiss ion from e xploring a dditiona l me a ns  of e xpa nding doe  a mount a nd va rie ty of re ne wa ble

2 re s ource s .

3 125. The  RCS , if fully s ubs cribe d, would provide  a pproxima te ly 2,000 me ga wa tt hours ,

4 which transla tes  to approximate ly 10 million RECs.168 In the  event we  conclude  tha t the  RCS program

5 is just and reasonable  in Phase  2 of TEP's  Rate  Case , we find tha t there  is  good cause  to waive  those

6 portions of the  REST Rules tha t require  distributed genera tion to be  located on the  customer's  premises

7 in order tha t TEP may use  the  RECs genera ted by the  RCS to show compliance  with the  REST Rules .

8 126. The  proposed RCS ta riff a lready contempla tes  the  ability of third-partie s  to pa rticipa te

9 by me a ns  of a  P P A, which we  a gre e  is  a n importa nt fe a ture . Howe ve r, to de te rmine  whe the r third-

10 pa rtie s  can provide  community sola r directly to cus tomers  ra ises  lega l and public policy issues  tha t go

l l for beyond the  scope  of this  proceeding. Although EFCA sugges ts  tha t the re  may be  ways  such an

12 a rrangement may be  pe rmiss ible  unde r Arizona  law, it did not propose  a  specific modifica tion to the

13 ta riff or a lte rna tive  ta riff. If a ny pa rty be lie ve s  tha t the  Commis s ion s hould cons ide r a  s pe cific

14 a lte rna tive  form of community sola r, they should propose  such program to the  Commiss ion e ithe r in a

15 ra te  case  or in another appropria te  docket (e .g., a  REST Implementa tion Plan). It is  not reasonable  for

16 pa rtie s  to criticize  pa rticula r proposa ls  and cla im tha t the re  may be  be tte r pe rmiss ible  a lte rna tives , but

17 re fuse  to bring forth these  proposa ls  for eva lua tion.

18 127. The  rea sons  behind our decis ion to wa it on the  expans ion of the  TORS program are

19 unre la te d to the  a rgume nt tha t the  progra m is  a nti-compe titive  or would ha rm the  ins ta lla tion of DG

20 s ola r in TEP 's  s e rvice  a re a . We  do not be lie ve  tha t a dding 1,000 a dditiona l utility-owne d rooftop

21 sys te ms , or a  5 MW community sola r progra m tha t ca n se rve  a n a dditiona l 900 cus tome rs , would

22 de s troy the  third-pa rty ma rke t for the  ins ta lla tion of rooftop s ola r, e s pe cia lly a s  the  RCS  will be

23 subscribed to in part by homeowners who cannot insta ll rooftop solar. To-date , third-party solar system

24 provide rs  a re  not cons ide red to be  public se rvice  corpora tions  furnishing e lectricity, but enable  utility

25 cus tome rs  to a cquire  the  fa cilitie s  to ge ne ra te  the ir own e le ctricity. TEP  doe s  not compe te  with its

26 cus tome rs . with re spe ct to the  de ployme nt of DG, one  of the  Commiss ion's  dutie s  is  to e nsure  tha t

27

28
168 Tr. a t 188. Mr. Tillman tes tified tha t in 2016, the Company was  approximately 10 million REC's  short for compliance

purposes .
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1 utility cus tomers  who wish to deploy DG sola r can inte rconnect with the ir utility unde r te rms  tha t a re

2 fa ir and rea sonable  to a ll .-. the  DG cus tomer, the  non-pa rticipant cus tomers , and the  company. The

3 Commission does not regula te  the  third-party providers and does not evaluate  or protect their business

4 models , nor does the  Commission have  access  to the  da ta  to comprehensive ly assess  the ir cla ims tha t

5 the  rooftop s ola r ma ke r would be  de s troye d if a  utility is  a llowe d to own DG a s s e ts . Ba s e d on the

6 record in this  proceeding, ERICA's  a rguments  tha t TORS or RCS would des troy the  third-party marke t

7 are  specula tive  and extreme based on the  limited s ize  of the  programs being considered. In any case ,

8 the  Commiss ion will have  the  opportunity to gauge  the  vita lity of DG ins ta lla tions  be fore  we  approve

9 any new programs or the  expansion of these  programs.

CONCLUS IONS O F  LAW1 0

1 1 1 .

1 2 2 of the  Arizona  Cons titution.

TEP is  an Arizona  public se rvice  corpora tion within the  meaning ofArticle  XV, Section

13 2. The  Commiss ion ha s  jurisdiction ove r TEP  a nd ove r the  subje ct ma tte r of the  2016

14 REST Plan, and the  TORS and RCS programs described here in.

15 3. Notice  of the  Applica tion and hearing was  provided as  required by law.

16 4. The  Commis s ion, ha ving re vie we d the  Applica tion a nd the  e ntire  re cord in  this

17 proce e ding, conclude s  tha t it is  pre ma ture  to find the  propose d TORS e xpa ns ion to be  in the  public

18 inte re s t until the  re sults  of the  technica l s tudy and potentia l modifica tions  to ne t me te ring ta riffs  a re

1 9  kn o wn .

20 5. Pending evaluation of the reasonableness of its  pricing and tariff terms in Phase 2 of the

21 Ra te  Case , the  concept of the  proposed RCS program, including the  limited wa ive r of A.C.C. Rl4-2-

22 1801 e t seq. in order to a llow the  RCS program to count toward the  Residentia l DG carve  out, is  in the

23 public inte re s t.

24

25 IT IS  THEREFORE OR.DERED tha t approval of Tucson Electric Power Company's  request to

26 expand the  TORS program by $15 million is  denied until the  pilot program is  eva lua ted in the  technica l

27 advisory committee  report a s  directed in Decis ion No. 74884.

28 IT IS  FURTHER ORDERED tha t the  requirement in Decis ion No. 74884 tha t Tucson Electric

ORDER
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DOCKETNO. E-01933A_15_0239 ET AL.

1

2

3

4

5

6

P owe r Compa ny form a n a dvisory committe e  to re vie w the  dire ction of the  TORS  pilot proje ct a nd

provide  feedback on program des ign, and to report on the  program re sults  a s  we ll a s  any re sea rch

findings  is  modifie d to a llow Tucs on Ele ctric P owe r Compa ny to pa rticipa te  in s uch a n a dvis ory

committee  tha t ha s  been formed by Arizona  Public Se rvice  Company ra the r than crea te  a  sepa ra te

advisory committee  as  long as  the  joint committee  considers  the  actua l results  and findings of Tucson

Electric Power Company's  program.

IT IS  FURTHER ORDERED tha t Tucson Ele ctric P owe r Compa ny is  a uthorize d to propose

8 the  5 MW Residentia l Community Sola r project in Phase  2 of the  pending Ra te  Case .

7

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

26

27

28
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IN WITNES S  WHEREOF, 1, J ODI J ERICH, Exe cutive  Dire ctor
of the  Arizona  Corpora tion Commis s ion, ha ve  he re unto s e t my
hand and caused the  officia l s ea l of the  Commiss ion to be  a ffixed
a t the  Capitol, in the  City of Phoenix, this _ _ da y
o f 2016.

JODI JERICH
EXECUTIVE DIRECTOR

DIS S E NT

DIS S E NT

DECISION no.3 9

I

DOCKET no. E-01933A-15-0239 ET AL.

1 IT IS  FURTHER ORDERED tha t in the  event tha t the  fina l te rms  of the  Res identia l Community

2 Sola r program are  de te rmined to be  in the  public inte res t, those  portions  of A.A.C. R14-2-1801 e t s eq.

3 tha t re quire  DG fa cilitie s  to be  loca te d on the  cus tom e r's  p re m is e s  in orde r to count towa rd the

4

5 IT IS  FURTHER ORDERED tha t this  De cis ion s ha ll be come  e ffe ctive  imme dia te ly.

6 BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Re s ide ntia l DG carve out, s ha ll be  wa ived.
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